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111.01 Declaration of policy.

employment relations and the availability of suitable machinery

The public policy of the state for the peaceful adjustment of whatever controversies may arise.

as to employment relations and collective bargaining, in the futis recognized that certain employers, including farmers, farmer
therance of which this subchapter is enacted, is declared to beaperatives, and unincorporated farmer cooperative associa-
tions, in addition to their general employer problems, face special

(1) It recognizes that there are 3 major interests involve@roblems arising from perishable commodities and seasonal pro-
namely: the public, the employee and the employer. Thesédw®&tion which require adequate consideration. It is also recog-
interests are to a considerable extent interrelated. It is the poligged that whatever may be the rights of disputants with respect
of the state to protect and promote each of these interests withtdueach other in any controversy regarding employment relations,

follows:

regard to the situation and to the rights of the others.

they should not be permitted, in the conduct of their controversy,
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to intrude directly into the primary rights of 3rd parties to earnad Wisconsin in a nonconfidential, nonmanagerial, nonexecutive
livelihood, transact business, and engage in the ordinary affair@ofl nonsupervisory capacity, and shall not be limited to the
life by any lawful means and free from molestation, interferencemployees of a particular employer unless the context clearly
restraint, or coercion. indicates otherwise.

(3) Negotiations oferms and conditions of work should result (am) “Employee” includes a child care provider certified
from voluntary agreement between employer and employee. Bader s. 48.651 and a child care provider licensed under s. 48.65
the purpose of such negotiation an employee has the right, if Weo provides care and supervision for not more than 8 children
employee desires, to associate with others in organizing and bvéne are not related to the child care provider.
gaining collectively through representatives of the employee’s (b) “Employee” shall include any individual whose work has
own choosing, without intimidation or coercion from any sourcgeased solely as a consequence of or in connection with any cur-

(4) Itis the policy of the state, in order to preserve and promatnt labor dispute or because of any unfair labor practice on the
the interests of the public, the employee, and the employer aliRert of an employer and who has not:
to establish standards of fair conduct in employment relations and 1. Refused or failed to return to work upon the final disposi-
to provide a convenient, expeditious and impartial tribunal hipn of a labor dispute or a charge of an unfair labor practice by a
which these interests may have their respective rights and obligibunalhaving competent jurisdiction of the same or whose juris-
tions adjudicated. While limiting individual and group rights oflictionwas accepted by the employee or the employee’s represen-
aggression and defense, the state substitutes processes of justive;

for the more primitive methods of trial by combat. 2. Been found to have committed or to have been a party to
History: 1985 a. 30 s. 42; 1993 a. 492; 1997 a. 253; 2005 a. 253, 441; 2007 aa(ﬁiy unfair labor practice hereunder:

A labor agreement offering special parking privileges to county employees in a . . .
countyramp did not violate this section. Dane Co. v. McManus, 55 Wis. 2d 413, 198 3. Obtained regular and substantially equivalent employment

N.W.2d 667 (1972). o ~ elsewhere; or
no. “53?,3@!02”(,";’79; ”thocﬁ@‘b’?;,“é’gga(”g{e,{,;%ﬁtigfgg)e_mp"’yees- Ward v. Frito-Lay, 4. Been absent from his or her employment for a substantial
The application of the open meetings law to the duties of WERC is discussed.pggiod of time during which reasonable expectancy of settlement
Atty. Gen. 171. has ceased (except by an employer’s unlawful refusal to bargain)
and whose place has been filled by another engaged in the regular
111.02  Definitions.  When used in this subchapter: manner for an indefinite or protracted period and not merely for

(1) The term “all-union agreement” shall mean an agreemehg duration of a strike or lockout.
between aemployer other than the University of Wisconsin Hos- (c) “Employee” shall not include any individual employed in
pitals and Clinics Authority and the representative of the emplayte domestic service of a family or person at the person’s home or
er's employees in a collective bargaining unit whereby all or aayly individual employed by his or her parent or spouse or any
of the employees in such unit are required to be members afraployee who is subject to the federal railway labor act.

single labor organization. o (7) (a) “Employer” means a person who engages the services
(2) “Co_lle_ctlve bargaining” is the negotiating by an em_ployenf an employee, and includes all of the following:

and a majority of the employer’s employees in a collective bar- 1 A person acting on behalf of an employer within the scope

gaining unit, or their representatives, concerning representation,phis or her authority, express or implied.

terms and conditions of employment of such employees, except - . : - :
as provided under ss. 111.05 (5) and 111.17 (2), in a mutually n_2. The University of Méconsin Hospitals and Clinics Author

uine effort to reach an agreement with reference to the subjetCt

under negotiation.
(3) “Collective bagaining unit” means all of the employees of2 29.

one employer, employed within the state, except as provided in s, %:. With rgspﬁct todan. employee under sub. l(6)(§am), thel state,

111.05(5) and (7) and except that where a majority of the emplogPUnties, and other administrative entities involved in regulation

ees engaged in a single craft, division, department or plant h4g Subsidization of employees under sub. (6) (am).

voted by secret ballot as provided in s. 111.05 (2) to constitute(t) “Employer” does not include any of the following:

such group a separate bargaining unit they shall be so consideredl. Except as provided in par. (a) 4., the state or any political

but, in appropriate cases, and to aid in the more efficient admirsighdivision thereof.

tration of ss. 111.01 to 111.19, the commission may find, where 2. Any labor organization or anyone acting in behalf of such

agreeable to all parties affected in any way thereby, an industigganization other than when it is acting as an employer in fact.

trade obusiness comprising more than one employer in an associy7m) “Fair-share agreement” means an agreement between

ation inany geographical area to be a “collective bangai unit”.  the University of Wisconsin Hospitals and Clinics Authority and

A collective bargaining unit thus established by the commissignapor organization representing employees of that authority, or

shall be subject to all rights by termination or modification givefletween an employer defined under sub. (7) (a) 4. and a labor

by ss. 111.01 to 111.19 in reference to collective bargaining Uni{ganization representing employees under sub. (6) (am), under

otherwise established under ss. 111.01 to 111.19. Two or M@ffich all of the employees in a collective bargaining unit are

collective bargaining units may bargain collectively through thequired to pay their proportionate share of the cost of the collec-

same representative where a majority of the employees in egg8 bargaining process and contract administration measured by

separate unit have voted by secret ballot as provided in s. 11%{amount of dues uniformly required of all members.

(2) so to do. o ) . (8) The term “jurisdictional strike” shall mean a strike grow-
_ (4) “Commission” means the employment relations commisng out of a dispute between 2 or more employees or representa-

sion. tives of employees as to the appropriate unit for collective bar-
(5) The term “election” shall mean a proceeding in which thgaining, or as tavhich representative is entitled to act as collective

employees in a collective bargaining unit cast a secret ballot fargaining representative, or as to whether employees represented

collective bagaining representatives or for any other purpose sg®¢ one or the other representative are entitled to perform particular

cified in this subchapter and shall include elections conductedvegrk.

the commission, or, unless the context clearly indicates otherWise(g) The term “labor dispute” means any controversy between

by any tribunal having competent jurisdiction or whose jurisdigm employer and the majority of the employer’s employees in a

tion was accepted by the parties. collective bargaining unit concerning the right or process or
(6) (@) “Employee” shall include any person, other than afetails of collective bargaining or the designation of representa-

independent contractor, working for another for hire in the stetees. Any organization with which either the employer or such

3. Alocal cultural arts district created under subch. V of ch.
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majority is affiliated may be considered a party to the labor disnit as defined in s. 111.02 (3), it shall be determined by secret bal-
pute. lot, and the commission, upon request, shall cause the ballot to be
(9m) “Maintenance of membership agreement” means any@ﬂ(en in such manner as to show separately the wishes of the
the following: employ.ees. in any craft, di\_/ision, departmenﬁ or plant as to the
(a) An agreement between the University of Wisconsin Hosgietermination of the collective bargaining unit.
tals and Clinics Authority and a labor organization representing (3) Whenever a question arises concerning the representation
employees of that authority which requires that all of the emplogt employees in a collective bargaining unit the commission shall
ees whose dues are being deducted from earnings under s. 2@@garmine the representatives thereof by taking a secret ballot of
(1) or 111.06 (1) (i) at the time the agreement takes effect shatiployeesnd certifying in writing the results thereof to the inter-
continue to have dues deducted for the duration of the agreenemtéd parties and to their employer or employers. There shall be
and that dues shall be deducted from the earnings of all employieekided on any ballot for the election of representatives the
who are hired on or after the effective date of the agreement.names of all persons submitted by an employee or group of
(b) An agreement between an employer under sub. (7) (ag@ployees participating in the election, except that the commis-
and a labor organization representing employees under sub.s{@p may, in its discretion, exclude from the ballot a person who,
(am) which requires that all of the employees whose dues atghe time of the election, stands deprived of the person’s rights
beingdeducted from earnings under s. 111.06 (1) (i) at the time threder this subchapter by reason of a prior adjudication of the per-
agreement takes effect shall continue to have dues deductedsémr's having engaged in an unfair labor practice. The ballot shall
the duration of the agreement and that dues shall be deducted fperso prepared as to permit of a vote against representation by any-
the earnings of all employees who are hired on or after the effece named on the ballot. The commission’s certification of the
tive date of the agreement. results of any election shall be conclusive as to the findings
(10) The term “person” includes one or more individualgncluded therein unless reviewed in the same manner as provided
partnerships, associations, corporations, limited liability corky s. 111.07 (8) for review of orders of the commission.
panies, legal representatives, trustees or receivers. (3g) Notwithstanding subs. (3) and (4), if on June 30, 1997,
(10m) “Referendum” means a proceeding conducted by titleere is aepresentative recognized or certified to represent any of
commission in which employees of the University of Wisconsitie units specified in s. 111.825 (1) (f) 1., 5. or 9., that representa-
Hospitals and Clinics Authority in a collective bargaining unit dive shall become the representative of the employees in the corre-
in which employees under sub. (6) (am) in a collective bargainiagonding collective bargaining units specified in sub. (5) (a) 1. to
unit may cast a secret ballot on the question of directing the laBarwithout the necessity of filing a petition or conducting an elec-
organizatiorand the employer to enter into a fair—share or maintgen, subject to the right of any person to file a petition under this
nance of membership agreement or to terminate such an agseetion on or after October 1, 1998.

ment. o (3m) Whenever an election has been conducted pursuant to
(11) The term “representative” includes any person chosen yb. (3) in which the name of more than one proposed representa-
an employee to represent the employee. tive appears on the ballot and results in no conclusion, the com-

(12) The term “secondary boycott” shall include combiningnission may, irits discretion, if requested by any party to the pro-
or conspiring to cause or threaten to cause injury to a person wigleding within 30 days from the date of the certification of the
whom nolabor dispute exists in order to bring that person, againssults of such election, conduct a runoff election. In such runoff
that person’svill, into a concerted plan to coerce or inflict damagelection,the commission may drop from the ballot the name of the

upon another, whether by: representative that received the least number of votes at the origi-
(a) Withholding patronage, labor or other beneficial busine88! election, or the privilege of voting against any representative
intercourse; whenthe least number of votes cast at the first election was against
(b) Picketing; representation by any named representative.
(c) Refusing to handle, install, use or work on particular mate- _(4_) Que_stions concerning_ the determination of collectiv_e bar-
rials, equipment or supplies; or gaining units or representation of employees may be raised by

petition of any employee or the employee’s employer, or the rep-
O‘rfsentative oéither of them. Where it appears by the petition that

- ) ! ny emergency exists requiring prompt action, the commission

ractice as defined in s. 111.06. e : .
pHistory: 1979 ¢. 89: 1983 a. 189; 1993 a. 112, 492; 1995 a. 27, 225; 1999 a 332 act on the petition immediately and hold the election
83: 2000 a. 28, 185. requested within such time as will meet the requirements of the
emergency presented. The fact that one election has been held

111.04 Rights of employees. Employees shall have thedoes not prevent the holding of another election among the same
right of self-organization and the right to form, join or assist lab@roup of employees, provided that it appears to the commission
organizations, to bargain collectively through representativestbét sufficient reason for another election exists.
their own choosing, and to engage in lawful, concerted activities(5) (a) Collective bargaining units for representation of the
for the purpose of collective bargaining or other mutual aid employees of the University of Wisconsin Hospitals and Clinics

protection; and such employestsall also have the right to refrain Authority shall include one unit for employees engaged in each of
from any or all of such activities. the following functions:

111.05 Representatives and elections. (1) Representa- L FIS(.:al and staff services.

tives chosen for the purposes of collective bargaining by a major- 2+ Patient care.

ity of the employees voting in a collective gainingunit shall be 3. Science.

the exclusive representatives of all of the employees in such unitfb) Collective bargaining units for representation of the

for the purposes of collective bargaining, provided that any in@imployees of the University of Wisconsin Hospitals and Clinics

vidual employee or any minority group of employees in any cokuthority who are engaged in a function not specified in par. (a)

lective bargaining unit shall have the right at any time to preseyhiall be determined in the manner provided in this section. The

grievances to their employer in person or through representatiggsation of any collective bargaining unit for such employees is

of their own choosing, and the employer shall confer with themdabject to approval of the commission. The commission shall not

relation thereto. permit fragmentation of such collective bargaining units or cre-
(2) Except as provided in subs. (5) and (7), whenever a quation ofany such collective bargaining unit that is too small to pro-

tion arises concerning the determination of a collectivgdiaing vide adequate representation of employees. In approving such

(d) Any other unlawful means.
(13) The term “unfair labor practice” means any unfair lab
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collective bargaining units, the commission shall give primarngsult of the referendum, whichever is earlier. The commission
consideration to the authority’s needs to fulfill its statutory mishall declare any all-union agreement terminated whenever it
sions. finds that the labor organization involved has unreasonably

(6) If a single representative is recognized or certified to repr@fused to receive as a member any employee of such employer,
sent more than one of the collective bargaining units specifieddd each such all-union agreement shall be made subject to this
sub. (5), that representative and the employer may jointly agre&lédy of the commission. Any person interested may come before
combine the collective bargaining units, subject to the right of tHte commission as provided in s. 111.07 and ask the performance
employees imny ofthe collective bargaining units that were comof this duty. Any all-union agreement in effect on October 4,
bined to petition for an election under subs. (3) and (3g). AAY75, made in accordance with the law in effect at the time it is
agreement under this subsection is effective upon written notiéade is valid.
of the agreement by the parties to the commission and terminates2. It is not a violation of this subchapter for an employer
upon written notice of termination by the parties to the commisngagedrimarily in the building and construction industry where
sion or upon decertification of the representative entering into e employees of such employer in a collective bargaining unit
agreement agpresentative of one of the combined collective bansually perform their duties on building and construction sites, to
gaining units, whichever occurs first. negotiate, execute and enforce an all-union agreement with a

(7) Employeeainder s. 11.02 (6) (am) shall comprise a singldabor organization which has not been subjected to a referendum
collective bargaining unit. vote as provided in this subchapter.

History: 1983 a. 189 s. 329 (4); 1993 a. 492; 1995 a. 27; 1999 a. 83; 2009 a. 28. 3. It is not a violation of this subchapter for an employer
Cross-reference: See also chs. ERC 3, 7, and 17, Wis. adm. code. engaged in the truck transportation of freight in the motor freight
. ) industry as a common or contract carrier of property as defined in
111.06 What are unfair labor practices. ~ (1) Itshallbe an s 19401 (1) and (2) to negotiate, execute and enforce an all-union
unfair labor practice for an employer individually or in concetgreement with a labor organization representing employees in a

with other_s: _ _ multi-state bargaining unit which has not been subjected to a ref-
(a_) To |nterfer§ with, restrain or coerce the employer’s employrendum vote as provided in this subchapter; except that an elec-
ees in the exercise of the rights guaranteed in s. 111.04. tion shall be held if a petition requesting such election is signed by

(b) To initiate, create, dominate or interfere with the formatic#% of the employees affected.
or administration of any labor organization or contribute financial 4. It is not a violation of this subchapter for an orchestra or
support to it, provided that an employer shall not be prohibité@nd leader engaged to provide live musical entertainment to
from reimbursing employees at their prevailing wage rate for teater into or comply with a policy, practice or contract in which
time spent conferring with the employer, nor from cooperatirgl of the musicians must be members of a labor organization as
with representatives of at least a majority of the employerscondition of hire or employment without such policy, practice
employees in a collective bargaining unit, at their request, by per-contract being subject to a referendum vote as provided in this
mitting employee organizational activities on company premissgbchapter.
or the use of company property facilities where such activities ocross-reference: See also ch. ERC 4, Wis. adm. code.
use create no additional expense to the company, provided, how¢d) To refuse to bgain collectively with the representative of
ever, that it shall not be an unfair labor practice for an employemajority of the employer’s employees in any collective bargain-
to become a member of the same labor organization of which thg unit with respect to representation or terms and conditions of
employer’s employees are members, when the employer andghsployment, except as provided under ss. 111.05 (5) and 111.17
employer’s employees work at the same trade. (2); provided, however, that where an employer files with the

(c) 1. To encourage or discourage membership in any lalg@mmission a petition requesting a determination as to majority
organization, employee agency, committee, association or regfresentation, the employer shall not be deemed to have refused
sentatiorplan by discrimination in regard to hiring, tenure or othé@ bargain until an election has been held and the result thereof has
terms or conditions of employment except in a collective bargaipeen certified to the employer by the commission.
ing unit where an all-union, fair-share or maintenance of mem-(e) To bargain collectively with the representatives of less than
bershipagreement is in f#ct. Anemployer is not prohibited from a majority of the employer’s employees in a collective bargaining
entering into an all-union agreement with the voluntarily recognit, or to enter into an all-union agreement except in the manner
nized representative of the employees in a collective bargainimgvided in par. (c).

unit, where at least a majority of such employees voting have(f) To violate the terms of a collective bargaining agreement,
voted affirmatively, by secret ballot, in favor of such all-uniofhcluding an agreement to accept an arbitration award.

agreement in a referendum conducted by the commission, excenlyy 14 refuse or fail to recognize or accept as conclusive of any
that where the bargaining representative has been certified.

ither th mmission or the national labor relations board as FE-e in any controversy as to employment relations the final
either the commission or the national labor refatons board as e mination, after appeal, if any, of any tribunal having compe-
result of a representation election, no referendum is require

authorizethe entry into such an all-union agreement. Such aut%fltejgtrésddlctlon of the same or whose jurisdiction the employer
rization of an all-union agreement shall be deemed to continue ' . . o .
To discharge or otherwise discriminate against an

thereafter, subject to the right of either party to the all-union (h)

agreement to petition the commission to conduct a new refer§IPlOyee because the employee has filed charges or given infor-

dum on the subject. Upon receipt of such petition, the commiss{_ﬁ‘gic;n ortestimony in good faith under the provisions of this sub-
pter.

shall determine whether there is reasonable ground to believe that o
the employees concerned have changed their attitude toward thé) To deduct labor organization dues or assessments from an
all-union agreement and upon so finding the commission sHeinployee’sarnings, unless the employer has been presented with
conduct a referendum. If the continuance of the all-union agr@é-individual order therefor, signed by the employee personally,
ment is supported on any such referendum by a vote at least eg0glterminable at the end of any year of its life by the employee
to that provided in this subdivision for its initial authorization, iiving at least thirty days’ written notice of such termination
may be continued in force thereafter, subject to the right to petitiéfless there is an all-union, fair-share or maintenance of mem-
for a further vote by the procedure set forth in this subdivision. Rershipagreement in effect. The employer shall give notice to the
the continuance of the all-union agreement is not thus suppor@ePr organization of receipt of such notice of termination.

on any such referendum, it is deemed terminated at the terminaj) To employ any person to spy upon employees or their repre-
tion of the contract of which it is then a part or at the end of ogentatives respecting their exercise of any right created or
year from the date of the announcement by the commission of dmproved by this subchapter.
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(k) To make, circulate or cause to be circulated a blacklist @¢he employees to severance pay, seniority, and related issues. Libby, McNeill &
described in s. 134.02. Libby v. WERC, 48 Wis. 2d 272, 179 N.W.2d 805 (1970).

R . . i i . Federal law has preempted the question of whether a union rule imposing a fine
(L) To commit any crime or misdemeanor in connection witlar exceeding production ceilings constitutes an unfair labor practice. UAW, Local

any controversy as to employment relations. 283 v. Scofield, 50 Wis. 2d 117, 183 N.W.2d 103 (1971).
The failure to exhaust the available grievance remedies by an employee who was

(m) To fail to give the notice of intention to engage in a lockoiegedly discharged in violation of the contract precluded recourse to the courts
provided ins. 111.115 (2) absent avrongful refusal by the union to process the employee’s grievance. Mahnke
. . . (X WERC, 66 Wis. 2d 524, 225 N.W.2d 617 (1975).

(2) It_Sha" be an L_mfa'r labor practice for an employee indivi ~WERC is athorized by s. 111.06 (1) (L) to determine whether conduct in violation
ually or in concert with others: of criminal law has occurred. Such authorization is not a delegation of judicial power

PRI . . in violation of Art. VII, s. 2 nor does the procedure violate Art. |, s. 8. Layton School
(a) To coerce or intimidate an employee in the enjoyment i g Decign v. WERC, 82 Wis. 2d 424, 262 N.\W.2d 218 (1978).

the employeefs _Iegal rights, including those_ guaranteed in Sstate jurisdiction was preempted when a secondary boycott violated the federal

111.04, or tantimidate the employee’s family, picket the employact. Clarkin v. Dingeldein, 107 Wis. 2d 373, 320 N.W.2d 40 (Ct. App. 1982).

ee’s domicile, or injure the person or property of the employee %gederapreemption of labor relations is discussed. Machinists v. WERC, 427 U.S.
’ 132.

the employee’s fam”y- Duty to bargain over decision to mechanize operations. Boivin, 55 MLR 179.
(b) To coerce, intimidate or induce any employer to interfereDuty to bargain basic business decisions prior to implementation. 1971 WLR
with any of the employer’s employees in the enjoyment of théif>0-

legal rights, including those guaranteed in s. 111.04, or to eng ; : ;
in any practice with regard to the employer’s employees Whi%%i07 Prevention of unfair labor practices. (1) Any
: : A ntroversy concerning unfair labor practices may be submitted

would constitute an unfair labor practice if undertaken by ”38 the commission in the manner and with the effect provided in
employer on the employer’s own initiative. : . : P :

(c) To violate the terms of a collective bargaining agreemeH;“S subchapter, but nothing herein shall prevent the pursuit of
including an agreement to accept an arbitration award g(azl)oz ?qlﬂtablii:e“ﬁ n thl:]rt;c’f comp_ete_nt JErISdICtlon't :

' a on the filing wi e commission by any party in

(d) To refuse or fail to recognize or accept as conclusive of gRyerest of a (E)omplaint in%vriting, on a form provid}e/d b))// t?]e gom-
issue in any controversy as to employment relations the fingjssion,charging any person with having engaged in any specific
determination, after appeal, if any, of any tribunal having compgnfair labor practice, it shall mail a copy of such complaint to all
tent jurisdiction of the same or whose jurisdiction the employeggher parties in interest. Any other person claiming interest in the
or their representatives accepted. dispute or controversy, as an employer, an employee, or their rep-

(e) To cooperate in engaging in, promoting or inducing pickegsentative, shall be made a party upon application. The commis-
ing that does not constitute an exercise of constitutionally guargion may bring in additional parties by service of a copy of the
teed free speech, boycotting or any other overt concomitant afamplaint. Only one such complaint shall issue against a person
strike unless a majority in a collective bargaining unit of thwith respect to a single controversy, but any such complaint may
employees of an employer against whom such acts are primaldyamended in the discretion of the commission at any time prior
directed have voted by secret ballot to call a strike. to the issuance of a final order based thereon. The person or per-

(f) To hinder or prevent, by mass picketing, threats, intimid&ons so complained of shall have the right to file an answer to the
tion, force or coercion of any kind the pursuit of any lawful worRriginal or amended complaint and to appear in person or other-
or employment, or to obstruct or interfere with entrance to wfise and give testimony at the place and time fixed in the notice
egress from any place of employment, or to obstruct or interférehearing. The commission shall fix a time for the hearing on
with free and uninterrupted use of public roads, streets, highwagig¢h complaint, which will be not less than 10 nor more than 40
railways, airports, or other ways of travel or conveyance. days after the filing of such complaint, and notice shall be given

(g) To engage in a secondary boycott; or to hinder or prevét&ach party interested by service on the party personally or by
by threats, intimidation, force, coercion or sabotage, the obtaf2iling a copythereof to the party at the party's last-known post-
ing, use or disposition of materials, equipment or services; ordice address at least 10 days before such hearing. In case a party
combine or conspire to hinder or prevent, by any means what$binterest is located without the state and has no known post-of-
ever, the obtaining, use or disposition of materials, equipmenti§€ address within this state, a copy of the complaint and copies

services, provided, however, that nothing herein shall prev: @ll notices shall be filed with the department of financial institu-
sympathetic strikes in support of those in similar occupatioHgnS and shall also be sent by registered mail to the last-known
working for other employers in the same craft. post-office agf_dr_ess of such p_aLW-h Such f'“fng and r&Wal}_lfng shal_lf
. . nstitute sufficient service with the same force and effect as i
(h) To take unauthorized possession of property of t érved upon the party located within this state. Such hearing may

employer or to engage in any concerted effort to interfere w adjourned from time to time in the discretion of the commission

production except by leaving the premises in an orderly man ; i
for the purpose of going on strike. d‘?e{gigr?;gngs may be held at such places as the commission shall

ro(\l/)i dlg ];ﬁ"sml%g/iltge ;O(t)'feSOf intention to engage in a strike (b) 1. The commission shall have the power to issue subpoenas
proy CTT (_ ) or ( )'_ ) ) ~and administer oaths. Depositions may be taken in the manner

() To commit any crime or misdemeanor in connection Withrescribed by 03.005 (13) (c). No person may be excused from
any controversy as to employment relations. attending and testifying or from producing books, records, corre-

(L) To engage in, promote or induce a jurisdictional strike.spondence, documents or other evidence in obedience to the sub-

(m) To coerce or intimidate an employer working at the sarf@ena of the commission on the ground that the testimony or evi-
trade of the employer’s employees to induce the employerdence required of him or her may tend to incriminate him or her
become a member of the labor organization of which they aresubject him or her to a penalty or forfeiture under the laws of
members, permissible pursuant to s. 111.06 (1) (b). the state of Wisconsin; but no individual may be prosecuted or

(3) It shall be an unfair labor practice for any person to do gkbiected to any penalty or forfeiture for or on account of testify-
cause to be done on behalf of or in the interest of employers O producing evidence, documentary or otherwise, before the
employees, or in connection with or to influence the outcome §@MMission in obedience to a subpoena issued by it; provided,
any controversy as to employment relations any act prohibited] (?t an individual so testifying shall not be exempt from prosecu-
subs. (1) and (2). tion and punishment for perjury committed in so testifying.

History: 1971 c. 245; 1973 c. 320; 1975 c. 74, 199; 1983 a. 189 s. 329 (29); 1993 2. The immunity provided under subd. 1. is subject to the
a. 492; 1995 a. 27, 225; 1999 a. 83. , restrictions under s. 972.085.

Cross—reference: See also ch. ERC 2, Wis. adm. code. . .

(c) Any person who shall willfully and unlawfully fail or

A company is not required to bargain over a decision to use equipment that elimi- h
nates jobs, but it is required to bargain over the effects of the decision on the rigiéglect to appear or testify or to produce books, papers and
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records as required, shall, upon application to a circuit court, dxeler, findings or award, whether made by an individual commis-
ordered to appear before the commission, there to testify or psmner, an examiner, or by the commission as a body, at any time
duce evidence if so ordered, and failure to obey such order of Within 20 days from the date thereof if it shall discover any mis-
court may be punished by the court as a contempt thereof.  take therein, or upon the grounds of newly discovered evidence.

(d) Each witness who appears before the commission by its(7) If any person fails or neglects to obey an order of the com-
order or subpoena at the request of the commission on its awission while the same is in effect the commission may petition
motionshall receive for his or her attendance the fees and milealge circuit court of the county wherein such person resides or usu-
provided for witnesses in civil cases in courts of record, whicily transacts business for the enforcement of such order and for
shall be audited and paid by the state in the same manner as atppropriate temporary relief or restraining order, and shall certify
expenses are audited and paid, upon the presentation of propeity file in the court its record in the proceedings, including all doc-
verified vouchers approved by the chairperson of the commissiaments and papers on file in the matter, the pleadings and testi-
and charged to the appropriation under s. 20.425 (1) (a). Each wibny upon which such order was entered, and the findings and
ness who appears before the commission as a result of an orderder of the commission. Upon such filing the commission shall
subpoena issued by the commission at the request of a party sfaalke notice thereof to be served upon such person by mailing a
receive for his or her attendance the fees and mileage as provietsl to the last-known post-office address, and thereupon the
for witnesses in civil cases in courts of record, which shall be paidurt shalhave jurisdiction of the proceedings and of the question
by the party requesting the order or subpoena in advance of deéermined therein. Said action may thereupon be brought on for
time set in the order or subpoena for attendance. hearing before said court upon such record by the commission

(3) A full and complete record shall be kept of all proceedingerving 10 days’ written notice upon the respondent; subject,
had before the commission, and all testimony and proceedihgsvever, to provisions of law for a change of the place of trial or
shall be taken down by the reporter appointed by the commissith& calling in of another judge. Upon such hearing the court may
Any such proceedings shall be governed by the rules of evidegogfirm, modify, or set aside the order of the commission and
prevailing in courts of equity and the party on whom the burdenter an appropriate decree. No objectiontihatnot been urged
of proof rests shall be required to sustain such burden by a clegfiore the commission shall be considered by the court unless the
and satisfactory preponderance of the evidence. failure or neglect to urge such objection shall be excused because

(4) Within 60 days after hearing all testimony and argumen@; extraordinary circumstances. The findings of fact made by the
of the parties the commission shall make and file its findings g#mmission, if supported by credible and competent evidence in
fact upon all of the issues involved in the controversy, and e record, shall be conclusive. The court may, in its discretion,
order, vhich shall state its determination as to the rights of the p&Ffant leave to adduce additional evidence where such evidence
ties. Pending the final determination by it of any controvergjppears to be material and reasonable cause is shown for failure
before it the commission may, after hearing, make interlocutdf/have adduced such evidence in the hearing before the commis-
findingsand orders which may be enforced in the same manneft. The commission may modify its findings as to facts, or make
final orders. Final orders may dismiss the charges or require B@ findings by reason of such additional evidence, and it shall
person complained of to cease and desist from the unfair lafitg such modified or new findings with the same effect as its origi-
practices found to have been committed, suspend the pers#akfindings and shall file its recommendations, if any, for the
rights, immunities, privileges or remedies granted or afforded Byedification or setting aside of its original order. The court's
this subchapter for not more than one year, and require the pefgggment and decree shall be final except that the same shall be
to take such affirmative action, including reinstatement &Hbject to review by the court of appeals in the same manner as
employees with or without pay, as the commission deems progépvided in s. 102.25.

Any order may further require the person to make reports from(8) The order of the commission shall also be subject to review
time to time showing the extent to which the person has compligader ch. 227.

with the order. (10) Commencement of proceedings under sub. (7) shall,
(5) The commission may authorize a commissioner amless otherwise specifically ordered by the court, operate as a
examiner to make findings and orders. Any party in interest wbtay of the commission’s order.

is dissatisfied with the findings or order of a commissioner or (11) Petitions filed under this section shall have preference
examiner may file a written petition with the commission as ger any civil cause of a different nature pending in the circuit
body to review the findings or order. If no petition is filed withiourt, shall be heard expeditiously, and the circuit courts shall
20 days from the date that a copy _?f éhte Ilhndllngts ck>r order 3; tBRvays be deemed open for the trial thereof.

commissioner or examiner was mailed to the last—known addres : - : -

of the parties in interest, such findings or order shall be conside&tﬁ %)fe)réhsaﬁlb ;Sgﬂg: c?gmga;i\c,: \gf!ftgctthti Ft’:]gcggjgrestgftm: (s:ggq
feveraed or mocified by such. Q’ﬁi’ﬁiZsaiini?%?yeigﬁfﬁe?e&ﬁ%‘gs'°”*a“F’ Sion of a technical nature in tospect therao. .
such time. If the findings or order are set aside by the commis- any omission of a technica naturg In respect t ereto._

sioner orexaminer the status shall be the same as prior to the find{(13) A transcribed copy of the evidence and proceedings or
ings ororder set aside. If the findings or order are reversed or m@{y part thereof on any hearing taken by the stenographer
ified by the commissioner or examiner the time for filing petitiofPPointed by the commission, being certified by such steno-
with the commission shall run from the time that notice of suli@pher to be a true and correct transcript, carefully compared by
reversal or radification is mailed to the last-known address of thig€ stenographer with the stenographer’s original notes, and to be
parties in interest. Within 45 days after the filing of such petitich Correct statement of such evidence and proceedings, shall be
with the commission, the commission shall either affirm, reverd€ceived in evidence with the same effect as if such reporter were
set aside or modify such findings or order, in whole or in part, Bfésent and testified to the fact so certified.

direct the taking of additional testimony. Such action shall be (14) The right of any person to proceed under this section shall
based on a review of the evidence submitted. If the commissitat extend beyond one year from the date of the specific act or
is satisfied that a party in interest has been prejudiced becausendir labor practice alleged.

exceptional delay in the receipt of a copy of any findings or ordeHistory: 1971 c. 228 s. 44; 1973 c. 90; 1977 ¢. 42; 1977 c. 187 ss. 60m, 134; 1977

; ; n i ; 273; 1989 a. 122; 1993 a. 492; 1995 a. 27, 225.
it may extend the time another 20 days for filing a petition with tﬁeCross_reference: See also ch, ERC 2. Wis. adm. code.

commission. WERC's limiting of “parties in interest” to those engaged in a controversy as to

(6) The commission shall have the power to remove or trargsployment relations and defining such controversies as involving an employer and
: : faoi B loyees, or a union representing the employees or seeking to represent them, was
fer the proceedings pending before a commissioner or exam''ﬁg‘;onable(:haufeur's, Teamsters & Helpers v. WERC, 51 Wis. 2d 391, 187 N.W.2d

It may also, on its own motion, set aside, modify or change agpa (1971).
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Sincethe NLRB has no jurisdiction to require collective bargaining with a one-enfrom the date of the certification of the result of the referendum,

ployeeunit, WERC may do so. WERC v. Atlantic Richfield Co. 52 Wis. 2d 126, 187 .: ; ;
N.W.2d 805 (1971). 8hichever is earlier.

Tr?ggrzanlt %f authority to WERC by s. 1hn.70 @) (), tc% prelvleln(t) t7h& ;:(f)mmissiog ofl(b) The commission shall declare any fair-share or mainte-
prohibited labor practices incorporates the provisions of s. 111. or proce ce of membership agreement suspended upon such conditions
ang substan t("l";;?,Ted'a' purposes. WERC v. City of Evansville, 69 Wis. 2d 140, 250 for such time as the commission decides whenever it finds that
Sub. (8) provides that WERC orders may be reviewed under sub. (7) or undeitB@ labor organization involved has refused on the basis of race,
227 procedure. WEdRC v. ;egmitoeﬁégca(l:!\lobﬁiéz% X\gs\}zﬁn Sgizsb %5&’3;!25;2, %or, sexual orientation or creed to receive as a member any
gﬁ?c?bfcﬁ)g:rr;ugioc?;tign, 149 Wis. 2d 57%/, 425 N.W.2d 8 (1988). ployee in the collective bargaining unit involved, and the
agreement shall be made subject to the findings and orders of the
111.075 Fair-share and maintenance of membership commission. Any ofhe parties to the agreement, or any employee
agreements. (1) (a) No fair-share or maintenance of membegovered thereby, may come before the commission, as provided
ship agreement may become effective unless authorized by aifef. 111.07, and petition the commission to make such a finding.
erendum. The commission shall order a referendum whenever i(3) A stipulation for a referendum executed by an employer
receives a petition supported by proof that at least 30% of ted a labor @anization may not be filed until after the representa-
employees in a collective bargaining unit desire that a fair—shaien election has been held and the results certified.
or maintenance of membership agreement be entered intq4) The commission may, under rules adopted for that pur-
between the employer and a labor organization. A petition mgyse, appoint as its agent an official of the University of Wiscon-
specify that a referendum is requested on a maintenance of meifHospitals and Clinics Authority to conduct the referenda pro-
bership agreement only, in which case the ballot shall be limitgidied for in this section.

to that question. (5) Notwithstandingsub. (1), if on July 1, 1997, there is a fair-
~(b) For afair—share agreement to be authorized, at least tviprare or maintenance of membership agreement in effect in any
thirds of the eligible employees voting in a referendum shall vag¢the collective bargaining units specified in s. 111.825 (1) (f) 1.,
in favor of the agreement. For a maintenance of membersBifor 9., that fair-share or maintenance of membership agreement
agreement to be authorized, at least a majority of the eligilglgall apply to the corresponding collective bargaining unit under
employeewoting in a referendum shall vote in favor of the agregs. 111.05 (5) (a) 1. to 3. without the necessity of filing a petition
ment. In aeferendum on a fair-share agreement, if less than twgrconducting a referendum, subject to the right of the employees

thirds but more than one-half of the eligible employees votejieach collective bargaining unit to file a petition requestiref-a
favor of the agreement, a maintenance of membership agreemggahdum under sub. (2) (a).

is authorized. _ _ (6) This section applies only in collective bargaining units
~ (¢) If afair-share or maintenance of membership agreemedinprised oemployees of the University of i¢onsin Hospitals

is authorized in a referendum, the employer shall enter into segidl Clinics Authority.

an agreement with the labor organization named on the ballot iRistory: 1995 a. 27.

the referendum. Each fair-share or maintenance of membershigoss-reference: See also chs. ERC 8, Wis. adm. code. )
agreement shall contain a provision requiring the employer % he constitutional requirements of a uniaradlection of agency fees underaf{ilr—

e 7_~_ share agreement include: 1) an adequate explanation of the basis of the fee; 2) a rea-
deduct the amount of dues as certified by the labor organizati@Raply prompt opportunity to challenge the amount of the fee before an impartial
from the earnings of the employees affected by the agreement éegvthionmaker; and 3) an escrow for the amounts reasonably in dispute. Browne v.
to pay the amount so deducted to the labor organization. Unlw Cé i?iir\éiv;bzlg tZJgngr?fn’?l(;\r:v.i%gbslizesgc?grzémployees under a fair share agree-
the parties agree to an_ earlier date, the_ agreement shall take erﬁ iunion activities must: 1) be éermane to collective bargaining activity; 2) be jus-
60 days after certification by the commission that the referendtifiad by the government’s vital policy interest in labor peace and avoiding “free rid-

i i” and 3) not significantly add to the burdening of free speech that is inherent in
?IOte aUt.honzed tl?e agr%ementd The.emplgyeLShfa” be h$||(_j g.a%@agency or union shop. Browne v. WERC, 169 Wis. 2d 79, 482H813¥6 (1992).
essagainst any claims, demands, suits and other forms of liabllityrhe first amendment permits the government to require both public and private

made by employees or local labor organizations which may arssetor employees who do not wish to join a union designated as the exclusive collec-
i i i i i i Aive—bargainingepresentative at their unit of employment to pay that union a service

for actions taken by the employer In. compllance with this S.ec'.[légé as a condition of continued employment. The local union cannot charge the non-

All such lawful claims, demands, suits and other forms of liabiliffiemberfor certain activities, such as political or ideological activities, but can charge

are the responsibility of the labor organization entering into tihenmembers for activities more directly related to collective bargaining. A local may
agreement charge a nonmember an appropriate share of its contribution to a national’s litigation
’ . . expenses. Locke v. Karass, 555 U.S. ___, 129 S. Ct. 798, 172 L. Ed. 2d 552 (2009).
(d) Under each fair-share or maintenance of membership

agreement, an employee who has religious convictions agaitkt.08 Financial reports to employees.  Every person act-
duespayments to a labor organization based on teachings or teiggsas the representative of employees for collective bargaining
of a church or religious body of which he or she is a member shshiallkeep an adequate record of its financial transactions and shall
on request to the labor organization, have his or her dues paigresent annually to each member within 60 days after the end of
a charity mutually agreed upon by the employee and the lalitsrfiscal year a detailed written financial report thereof in the form
organization.Any dispute concerning this paragraph may be subf a balance sheet and an operating statement. In the event of fail-
mitted to the commission for adjudication. ure of compliance with this section, any member may petition the
(2) (a) Once authorized, a fair-share or maintenance of mep@mmission for an order compelling such compliance. An order
bership agreement shall continue in effect, subject to the rightodfthe commission on such petition shall be enforceable in the
the employer or labor organization concerned to petition the cos&me manner as other orders of the commission under this sub-
mission to conduct a new referendum. Such petition must be stfpapter.
ported byproof that at least 30% of the employees in the collective ) o
bargaining unit desire that the fair-share or maintenance of mekh1.09 Rules, orders, transcripts, training programs
bershipagreement be discontinued. Upon so finding, the comm#d fees. (1) The commission may adopt reasonable and
sion shall conduct a new referendum. If the continuance of fi@per rules and regulations relative to the exercise of its powers
fair-share or maintenance of membership agreement is appro@gél authority and proper rules to govern its proceedings and to
in the referendum by at least the percentage of eligible votifggulate the conduct of all elections and hearings. The commis-
employees required for its initial authorization, it shall be contigion shall, upon request, provide a transcript of a proceeding to
ued in effect, subject to the right of the employer or lakgariza- any party to the proceeding for a fee, established by rule, by the
tion to later initiate a further vote following the procedure pr&ommission at a uniform rate per page. All transcript fees shall
scribed in this subsection. If the continuation of the agreemenbscredited to the appropriation account under s. 20.425 (1) (i).
not supported in any referendum, it is deemed terminated at th€2) The commission shall assess and collect a filing fee for fil-
termination of the collective bargaining agreement, or one yeag a complaint alleging that an unfair labor practice has been
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committedunder s. 111.06. The commission shall assess and @zeh such mediator, and prescribe reasonable rules of procedure
lect a filing fee for filing a request that the commission act as for such mediators.
arbitrator to resolve a dispute involving the interpretation orHistory: 1995 a. 27, 225. )
application of a collective bargaining agreement under s. 111.1(:ross-reference: See aiso ch. ERC 6, Wis. adm. code.
The commission shall assess and collect a filing fee for filing . . .
requesthat the commission act as a mediator under s. 111.11. Frie- 112 Notice of certain proposed lockouts or strikes.
commissiorshall assess and collect a filing fee for filing a reque In tt"s SUbS?Ct'On' .
that the commission initiate arbitration under s. 111.10. For the(d) “Lockout” means the barring of one or more employees
performance of commission actions under ss. 111.10 and 111fi@m their employment in an establishment by an employer as a
the commission shall require that the parties to the dispute equBfijt Of @ labor dispute, which is not directly subsequent to a strike
share in the payment of the fee and, for the performance of cdthother job action of a labor organization or group of employees
missionactions involving a complaint alleging that an unfair labd?f the employer, or which continues or occurs after the termination
practice has been committed under s. 111.06, the commis$b@ strike or other job action of a labor organization or group of
shall require that the party filing the complaint pay the entire fégnPloyees of the employer.
If any party has paid a filing fee requesting the commission to act(p) “Strike” includes any concerted stoppage of work by
as a mediator for a labor dispute and the parties do not enter Rigployeesand any concerted slowdown or other concerted inter-
a voluntary settlement of the labor dispute, the commission niaiption of operations or services by employees, or any concerted
not subsequently assess or collect a filing fee to initiate arbitratigiusal of employees to work or perform their usual duties as
to resolve the same labor dispute. If any request for the perfofaployees, for the purpose of enforcing demands upon an
mance of commission actions concerns issues arising as a rejtiloyer.
of more than one unrelated event or occurrence, each such sepé2) If no collective bargaining agreement is in effect between
rateevent or occurrence shall be treated as a separate request.tigh&niversity of Wisconsin Hospitals and Clinics Authority and
commission shall promulgate rules establishing a schedfile ofthe recognized or certified representative of employees of that
ing fees to be paid under this subsection. Fees required to be peaitiority in a collective bargaining unit, the employer shall not
under this subsection shall be paid at the time of filing the coeRrgage in éckout afecting enployees in that collective kgain-
plaint or the request for mediation or arbitration. A complaint &g unit without first giving 10 days’ written notice to the repre-
request for mediation or arbitration is not filed until the date suékntative ofts intention to engage in a lockout, and the representa-
fee or fees are paid. Fees collected under this subsection shaliMgeshall not engage in a strike without first giving 10 days’
credited to the appropriation account under s. 20.425 (1) (i). Writtennotice to the employer of its intention to engage in a strike.
(3) The commission may provide training programs to indi- (3) Where the exercise of the right to strike by employees of
vidualsand organizations on private sector collectivegaiming, any employer engaged in the state of Wisconsin in the production,
and on areas of management and labor cooperation directh@fvesting or initial off-farm processing of any farm or dairy
indirectly affecting private sector collective bargaining, and mafoduct produced in this state would tend to cause the destruction
charge a reasonable fee for participation in the programs. ~ Or serious deterioration of such product, the employees shall give

Cross—reference: See also ch. ERC 50, Wis. adm. code. to the commission at least 10 days’ notice of their intention to
History: 1973 c. 90; 1981 c. 20; 1983 a. 27; 1991 a. 39; 1995 a. 27; 2003 a. $rike and the commission shall immediately notify the employer
Cross-reference: See also ch. ERC 2, Wis. adm. code. of the receipt of such notice. Upon receipt of such notice, the com-

L . . o mission shall take immediate steps to effect mediation, if possible.
111.10 Arbitration.  Parties to a dispute pertaining to then the event of the failure of the efforts to mediate, the commission

meaning or application of the terms of a written collective baghall endeavor to induce the parties to arbitrate the controversy.
gaining agreement may agree in writing to have the commissioRistory: 1995 a. 27, ss. 3789b, 3789bc; 1999 a. 83.

serve as arbitrator. Parties to a labor dispute may agree in writing

to have the commission act or name arbitrators in all or any pati.12 Duties of the attorney general and district attor-

of such dispute, and thereupon the commission shall have tlegs. Upon the request of the commission, the attorney general
power so t@ct. The commission shall appoint as arbitrators onlgr the district attorney of the county in which a proceeding is
competent, impartial and disinterested persons. Proceedingbriought before the circuit court for the purpose of enforcing or

any such arbitration shall be as provided in ch. 788. reviewing an order of the commission shall appear and act as
History: 1979 c. 32s. 92 (15); 1995 a. 27. counsel for the commission in such proceeding and in any pro-
Cross-reference: See also ch. ERC 5, Wis. adm. code. ceeding taeview the action of the circuit courfiafing, modify-

A grievance was arbitrable under the “discharge and nonrenewal” clause of a ;
gaining agreement when the contract offered by the board was signed by the tegﬁgeror reversing such order.

afterdeleting the title “probationary contract” and the board did not accept this coun-

teroffer or ofer the teacher a 2nd contract._Joint School District No. 10, City of Jeffef11.14  Penalty. Any person who shall willfully assault, resist,

Socv‘éégfser;gcvzd‘:gagg'r‘tiﬁi;‘;gaitrioZ‘igsul’giSs';gegn‘iéifsa’r\gi\{:’;% :32 (ﬁsggl'l revent, impede or interfere with any member of the commission
construed. Thus, whararties to a collective bargaining agreement select an arbitr@! any of its agents or agencies in the performance of duties pur-

tor from a list provided by WERC, this section applies. Layton School of Art &uant to this subchapter shall be punished by a fine of not more

Design v. WERC, 82 Wis. 2d 324, 262 N.W.2d 218 (1978). = _than $500 or by imprisonment in the county jail for not more than
Municipal labor arbitration is within the scope of ch. 788. Milwaukee D|str|§ta e vear. or both

Council 48 v. Milwaukee Sewerage Commission, 107 Wis. 2d 590, 321 N.w.2d ge year, :

(Ct. App. 1982).

The res judicata standard of confirmed arbitration awards in Wisconsin. 198¥1.15 Construction of subchapter 1. Except as specifi-
WLR 895. cally provided in this subchapter, nothing therein shall be
L . . construed so as to interfere with impiede or diminish in any way
111.11 Mediation. The commission may appoint any comperhe right to strike or the right of individuals to work; nor shall any-
tent, impartial, disinterested person to act as mediator in any lagghg in this subchapter be so construed as to invade unlawfully
dispute either upon its own initiative or upon the requesbefof the right to freedom of speech. Nothing in this subchapter shall
the parties to the dispute. It shall be the function of such medl%@r so construed or applied as to deprive any employee of any

to bring the parties together voluntarily under such favorable aygremployment benefit which the employee might otherwise be
pices as will tend to effectuate settlement of the dispute, but n&ititled to receive under ch. 108.

ther the mediator nor the commission shall have any power Ofiistory: 1993 a. 492.

compulsion irmediation proceedings. The commission shall pro-

vide necessary expenses for such mediators as it may appditt,17 Conflict of provisions; effect. Wherever the
order reasonable compensation not exceeding $10 per dayaioplication otthe provisions of other statutes or laws conflict with
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the application of the provisions of this subchapter, this sub- SUBCHAPTER Il
chapter shall prevail, except that:
(1) In any situation where the provisions of this subchapter FAIR EMPLOYMENT

cannot be validly enforced the provisions of such other statutes Q¥ ss_reference: See also ch. DWD 218, Wis. adm. code.
laws shall apply.

(2) All fringe benefits authorized or required to be provided11.31 Declaration of policy. (1) The legislature finds that
by the University of Wisconsin Hospitals and Clinics Authority tehe practice of unfair discrimination in employment against prop-
its employees under ch. 40 shall be governed exclusively by efly qualified individuals by reason of their age, race, creed, color,
40, except that where any provision of ch. 40 specifically permisability, marital status, sex, national origin, ancestry, sexual ori-
a collective bargaining agreement under this subchapter to govéfifation, arrest record, conviction record, military service, use or
the eligibility for or the application, cost or terms of a fringe ben@onuse of lawful products off the employer’s premises during
fit under ch. 40, or provides that the eligibility for or the applicaronworking hours, or declining to attend a meeting or to partici-
tion, cost or terms of a fringe benefit under ch. 40 shall be g@ate in any communication about religious matters or political
erned by &ollective bargaining agreement under this subchaptgiatters, substantially and adversely affects the general welfare of
a collective bargaining agreement may contain a provision so g@e state. Employers, labor organizations, employment agencies,
erning and such a provision supersedes any provision of ch.) licensing agencies that deny employment opportunities and
with respect to the employees to whom the agreement appli@§criminate in employment against properly qualified individu-
The employer is prohibited from engaging in collective bargainys solely because of their age, race, creed, color, disability, mari-
ing concerning any matter governed exclusively by ch. 40 undgf status, sex, national origin, ancestry, sexual orientation, arrest
this subsection. record, conviction record, military service, use or nonuse of law-

History: 1995 a.27. ful products off the employer’s premises during nonworking
- S hours, or declining to attend a meeting or to participate in any
%f)l'listhi;'gét?onn,paymem to health care institutions. comr_nunication_ a_bqut religious matters or political matters,

o . . . deprive those individuals of the earnings that are necessary to
(@) “Health care institution” includes hospitals, psychiatrig,sintain a just and decent standard of living.

hospitals, tuberculosis hospitals, nursing homes, kidney diseas . . . .
treatment centers, free—standing hemodialysis units, ambulatoi aﬁ)irll(tjil\?iélt&;g(e)ng&;tine :g;ﬁllaé%elgo r?]rgrt::(;n%ytf\gnt'ze ”ﬁclts
surgical facilities, health maintenance organizations, limited set- 9 ploy JOy p

vice health organizations, preferred provider plans, communit 2ges free from employment discrimination because of age, race,

based residential facilities that are certified as medical assista] rcee9d’ color, (.j'sab'.“ty’ marital status, sex, nayonal origin, ances-
providers under s. 49.45 (16) or that otherwise meet the requ N, sexual orientation, arrest record, conviction record, military

ments for certification, home health agencies and other compata.//C&.use or nonuse of lawful products off the employer's prem-

ble facilities. “Health care institution” does not include facilitieéS€S during nonworking hours, or declining to attend a meeting or

operated solely as part of the practice of an independent prat&iparticipate in any communication about religious matters or

tioner, partnership, unincorporated medical group or service Cep_lit?cal matters, and_to encourage the full, nondiscriminatqry uti-
poration as defined in s. 180.1901 (2). lization ofthe productive resources of the state to the benefit of the

ﬂte, the family, and all the people of the state. Itis the intent of

(b) “Proportional share” means the annual revenue of a heﬂ% ; . ; .
care institution received in the form of medical assistance reifc legislature in promulgating this subchapter to encourage

bursement or public employee insurance from the state, divi ployers to e"f”"“?‘.e an emplqyee or applicant for emplpyment
by the total annual revenue of the health care institution. ased upon the individual qualifications of the employee pif-ap
L . ant rather than upon a particular class to which the individual
(2) (@) 1. Any health care institution found by the nation ay belong
labor relations board to have committed an unfair labor practice " . N .
under 29 USQ58 or found by the employment relations commis-, (3) I the interpretation and application of this subchapter, and
erwise, it is declared to be the public policy of the state to

sion to have committed a prohibited practice under s. 111.70 X

that includes payment to any person for services rendered ourage and foster to the fullest extent practicable the employ-
respect to concerted activity engaged in by its employees for gli€Nt of all properly qualified individuals regardless of age, race,

poses of collective bargaining shall return to the state a prop%rteed' color, disability, marital status, sex, national origin, ances-

tional share of the amount paid to the person for the activity ti& Sexual orientation, arrest record, conviction record, military
constituted the unfair labor practice. service use or nonuse of lawful products off the employer’s prem-

2. Anygroup of employees of a health care institution subjei(',sfes dqring nonworking hours, or Qeclining to at'te.nd ameeting or
articipate in any communication about religious matters or

to subd. 1. may commence an action in circuit court to enforce {ReP: S X . .
provisions of this subsection palitical matters. Nothing in this subsection requires an affirma-

. . tive action program to correct an imbalance in the work force.
3. Reasonable costs and attorney fees incurred in enfor prog

X > s subchapter shall be liberally construed for the accom-
a return of funds to the state under this section may be awardegIi ment of ?his purpose y
successful plaintiffs. )

. (4) The practice of requiring employees or prospective
(b) Paragraph (a) does n_ot apply to: o employees tgubmit to a test administered by means of a lie detec-
1. Attorney fees for services rendered after the union is ceffi 'as'defined in s. 111.37 (1) (b), is unfair, the practice of request-
fied as a collective bargaining agent under this chapter or Unggf employees and prospective employees to submit to such a test

the national labor relations act, 29 USC 151 to 169. without providingsafeguards for the test subjects is unfair, and the
2. Attorney fees for services at an administrative agency @e of improper tests and testing procedures causes injury to the
court proceeding or in preparation for the proceeding. employees and prospective employees.

3. Salary paid to a full-time employee of a health care institu- (5) The legislature finds that the prohibition of discrimination
tion’s personnel department. on the basis of creed under s. 111.337 is a matter of statewide con-
History: 1981 c. 361; 1983 a. 27; 1985 a. 29; 1989 a. 303. cern, requiring uniform enforcement at state, county and munici-

) . ___pal levels.
111.19 Title of subchapter . This subchapter may be cited" i1y 1977 ¢. 125: 1979 ¢. 319; 1981 c. 112, 334, 391; 1987 a. 63; 1991 a. 289,

as the “Employment Peace Act”. 310, 315; 1997 a. 112; 2007 a. 159; 2009 a. 290.
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The department is not limited to finding sex discrimination only when a 14th (7) “Employment agency” means any person, including this

amendment equal protection violation can also be found. Wisconsin Telephone _
v. DILHR, 68 Wis. 2d 345, 228 N.W.2d 649 (1975). §te, who regularly undertakes to procure employees or opportu

The Wisconsin fair employment act (WEFA), subch. Il, ch.111, is more direct aﬂélties for employment for any other person.

positive in prohibiting sex discrimination in employment than is the basic constitu- (7m) “Genetic testing” means a test of a person’s genes, gene
tional guarantee of equal protection of the laws; enforcement of the law is not limi !

by the “rational basis” or “reasonableness” tests employed in 14th amendment cﬁg‘éd‘i?ts or _Chromosomes’ for abnormal't'_es or deflc:len_(:les,

Ray—-O-\ac v. DILHR, 70 Wis. 2d 919, 236 N.W.2d 209 (1975). including carrier status, that are linked to physical or mental disor-
Sectiﬁn 118-2g is ngt tfv\el FeéCAMS#]e remedyI ofa Wronget]{ teag%gegoit is supplengdgrs olimpairments, or that indicate a susceptibility to illness, dis-

tary to the remedy under . e general provisions ot s. . are supers H H i H

by the specific authority of the act. Kurtz v. City of Waukesha, 91 Wis. 2d 103, 2g§§e, Impairment or Other. disorders, whether physical or mental.’

N.W.2d 757 (1979). or that demonstrate genetic or chromosomal damage due to envi-

An employee who was not handicapped, but perceived by the employer to baredimental factors.

was entitled to protection under WEFBairy Equipment Co. v. DILHR, 95 Wis. 2d wdingi ; : i n [P .
319, 290 N.W.2d 330 (1980). (8) “Individual with a disability” means an individual who:

WFEA provides the exclusive remedy for retaliatory discrimination. Bourque v. (@) Has a physical or mental impairment which makes achieve-

Wausau Hospital Center, 145 Wis. 2d 589, 427 N.W.2d 433 (Ct. App. 1988). ment unusually difficult or limits the capacity to work;
WFEA does not apply to national guard personnel decisions; federal law prevents b d of h . . ;
the state from regulating personnel criteria of the national guard. Hazelton v. Person{P) Has a record of such an impairment; or

The exclusive remedy provision in192.03 (2) does not bar a complainant whose « . R i
claim iscovered by the workers compensation act from pursting an employment dis-(9) “Labor organization” means:
crimination claim under WFEA. Byers v. LIRC, 208 Wis. 2d 388, 561 N.W.2d 678 (a) Any oganization agency or emp|0yee representation com-
(1997), 95-2490. . 7 ; - '
This act protects all employees, including prospective and de facto employeesmﬁtee’ .grOUp’. association or plan '.“ which employees partmpate
Atty. Gen. 169. and which exists for the purpose, in whole or in part, of dealing
State courts have concurrent jurisdictier federal Title VII civil rights actions. With employers concerning grievances, labor disputes, wages,

Yellow Freight System v. Donnelly, 494 U.S. 820, 108 L. Ed. 2d 834 (1990).  rates of pay, hours or other terms or conditions of employment; or
The federaEmployee Retirement Income Security Act (ERISA) does not preempt . .
state fair employment laws prohibiting discriminatory exclusion of pregnancy bene- (P) Any conference, general committee, joint or system board

fits in disability plans. Bucyrus-Erie Company v. DILHR, 599 F.2d 205 (1979). or joint council which is subordinate to a national or international

No private right of action exists under this subchagieisse v. Gelco Exp. Corp., committee, group, association or plan under par. (a).
678 F. Supp. 1398 (E. D. Wis. 1988).

The Wisconsin fair employment aatd the 1982 amendments. Rice. WBB Aug. . . (10) “License” mea.ns the whole or any part of any permit, C(?I‘-
1982. tificate, approval, registration, charter or similar form of permis-

Wisconsin's fair employment act: coverage, procedures, substance, remediton required by a state or local unit of government for the under-
1975 WLR 696. taking, practice or continuation of any occupation or profession.

Perceived handicap under WFEA. 1988 WLR 639 (1988). (11) “Licensing agency” means any board, commissiom-

111.32 Definitions. When used in this subchapter: mittee, department, examining board, affiliated credentialing
oard or officer, except a judicial officer, in the state or any city,

. . o . b
(1) “Arrest record” includes, but is not limited to, |nformat|or\/iI ge, town, county or local government authorized to grant

indicating that an individual has been questioned, apprehendg renew. revoke. suspend. annul. withdraw or amend an
taken into custody or detention, held for investigation, arrestefI er%se ’ ’ P ! ! y

charged with, indicted or tried for any felony, misdemeanor or oy R . .
other offense pursuant to any law enforcement or military author-(12) "Marital ‘status” means the status of being married,
ity. single, divorced, separated or widowed.

(2) “Commission” means the labor and industry review com- (129) “Military service” means service in the U.S. armed
n%orces, the state defense force, the national guard of any state, or

mission. any other reserve component of the U.S. armed forces
(2r) “Constituent group” includes a civic association, com- y Nt P Y o L
(12]) “Political matters” means political party affiliation, a

muni roup, social club, fraternal society, mutual benefit alli- \: - . A .
ancetyoglabgr organization Y political campaign, an attempt to influence legislation, or the deci-

(3) “Conviction record” includes, but is not limited to infor-Sion {0 join or not o join, or to support or not to support, any lawful

olitical group, constituent group, or political or constituent group

mationindicating that an individual has been convicted of any fel-_::

; g ctivity.

ony, misdemeanor or other offense, has been adjudicated delin; — e N L
2m) “Religious association” means an organization,

quent,has been less than honorably discharged, or has been pla . .

on probation, fined, imprisoned, placed on extended supervis?ﬁcﬂié‘er or not organized under ch. 187, which operates under a

or paroled pursuant to any law enforcement or military authoriﬁf. (12.p) ‘Religious matters” means religious affiiation or the
(3m) “Creed” means a system of religious beliefs, including % = =

moral or ethical beliefs about right and wrong, that are sincer% ﬁ';'gget?éﬁ'nioonngéégé?;rt‘ibﬁr to support or not to support, any

held with the strength of traditional religious views. 9 :

13) “Sexual harassment” means unwelcome sexual
4) “Department” means the department of workforce devel- (
) P P z;dvances, unwelcome requests for sexual favors, unwelcome

opmen“t. ., _ o physical contact of a sexual nature or unwelcome verbal or physi-
_(5) “Employee” does not include any individual employed b¥a| conduct of a sexual nature. “Sexual harassment” includes con-
his or her parents, spouse or child. duct directed by a person at another person of the same or opposite
(6) (@) “Employer” means the state and each agency of thender. “Unwelcome verbal or physical conduct of a sexual
stateand, except as provided in par. (b), any other person engagiagure” includesbut is not limited to the deliberate, repeated mak-
in any activity, enterprise or business employing at least one indig of unsolicited gestures or comments of a sexual nature; the
vidual. In this subection, “agency” means an office, departmentieliberate, repeated display of offensive sexually graphic materi-
independent agency, authority, institution, association, societyats which is not necessary for business purposes; or deliberate ver-
other body in state government created or authorizeddrebted bal or physical conduct of a sexual nature, whether or not repeated,
by the constitution or any law, including the legislature and thieat is sufficiently severe to interfere substantially with an
courts. employee’svork performance or to create an intimidating, hostile
(b) “Employer” does not include a social club or fraternal sod offensive work environment.
ety under ch. 188 with respect to a particular job for which the club (13m) “Sexual orientation” means having a preference for
or society seeks to employ or employs a member, if the particut@terosexuality, homosexuality or bisexuality, having a history of
job is advertised only within the membership. such a preference or being identified with such a preference.
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(13r) “Unfair genetic testing” means any test or testing proceeclining to attend a meeting or to participate in any communica-
dure that violates s. 111.372. tion about religious matters or political matters.

(14) “Unfair honesty testing” means any test or testing procgélgistory: 1981 c. 334; 1987 a. 63; 1991 a. 310; 1997 a. 112; 2007 a. 159; 2009 a.

dure which violates s. 111.37. NOTE: See 111.36 for definition of sex discrimination.

History: 1975_ c. 31,94, 275, 421; 1977 c. 29, 125 196, 286; _1979 c. 319, _357' %edenial of a homosexual employee’s request for family coverage for herself and
1981 c. 96 s. 67; 1981 c. 112, 334, 391; 1983 a. 36; 1987 a. 149; 1991 a. 117; $A93ompanion did not violate equal protection or the s. 111.321 prohibition of dis-
a. 107, 427; 1995 a 27'5.9130 (4); 1997 a. 3, 1:"-21 283; 2007 a. 159; 2009 a. ination on the basis of marital status, sexual orientation, or gender. Phillips v.

The summary discharge, after 2 weeks of satisfactory employment, of a perg@igconsin Personnel Commission, 167 Wis. 2d 205, 482 N.W.2d 121 (Ct. App.
with a history of asthma violated the fair employment act in that it constituted a di©92).
criminatory practice against the claimant based on handicap. Chicago, Milwaukeex hargaining agreement requiring married employees with spouses covered by
St. Paul & Pacific Railroad Co. v. DILHR, 62 Wis. 2d 392, 215 N.W.2d 443 (1974pmparable employer—provided health insurance to elect coverage under one policy

Singling out disabilities associated with pregnancy for less favorable treatmenbirthe other violated this section. Braatz v. LIRC, 174 Wis. 2d 286, 496 N.W.2d 597
a benefit plan designed to relieve the economic burden of physical incapacity corg$93).
tuted discrimination on the basis of sex, as pregnancy is undisputedly sex-linkedthe exclusive remedy provision in192.03 (2) does not bar a complainant whose
Ray-O-\ac v. DILHR, 70 Wis. 2d 919, 236 N.W.2d 209 (1975). claim iscovered by the workers compensation act from pursuing an employment dis-

“Creed,” as used in sub. (5) (a) [now sub. (3m)], means a system of religiausnination claim under the fair employment act, subch. I, ch.111. Byers v. LIRC,
beliefs, not political beliefs. Augustine v. Anti-Defamation League of B’nai B'rith208 Wis. 2d 388, 561 N.W.2d 678 (1997), 95-2490.

75 Wis. 2d 207, 249 N.W.2d 547 (1977). A prima faciecase of discrimination triggers a burden of production against an

Wisconsin law forbidding pregnancy benefits discrimination was not preemptehployer, but unless the employer remains silent in the face pfitha faciecase,
when an employer negotiated, under the National Labor Relations Act, a welftire complainant continues to bear the burden of proof on the ultimate issue of discrim-
benefit plan, under the Employee Retirement Income Security Act. Goodyear Tiration. Currie v. DILHR, 210 Wis. 2d 380, 565 N.W.2d 253 (Ct. App. 1997),

& Rubber Co. v. DILHR, 87 Wis. 2d 56, 273 N.W.2d 786 (Ct. App. 1978). 96-1720.

TheFair Employment Act (WFEA), subch. Il of ch. 111, was not preempted by fed-Unwelcome physical contact of a sexual nature and unwelcome verbal conduct or
erallegislation. Sub. (5) (f), which excepts persons who are physically unable to gétysical conduct of a sexual nature may constitute sexual harassment, even when
form a job from protection, includes a “future hazards” exception for employees wifi¢y donot create a hostile work environment. Jim Walter Color Separations v. LIRC,
because of their physical condition will be a hazard to themselves or others. Chi Wis. 2d 334, 595 N.W.2d 68 (Ct. App. 1999), 98-2360. ) .

& North Western Railroad \LIRC, 91 Wis. 2d 462, 283 N.W.2d 603 (Ct. App. 1979). _t\_/va?_ reasonat;le I_Or Ltlﬁc Eotlmeffpéet the DTOhIgIFION agalnlst Tp]ﬁ“t?h' SY?LUS (:ISI

The inclusion of pregnancy-related benefits within a disability benefit plan dog&mination as protecting the status of being married In general rather than the status
not violate the federal Equal Pay Act. Kimberly—Clark Corp. v. LIRC, 95 Wis. 2§$belng married to a particular person. Bammert v. LIRC, 2000 W1 App 28, 232 Wis.
558, 291 N.W.2d 584 (Ct. App. 1980). d 365, 606 N.W.2d 620, 99-1271. ) )

A;1 individual may be found to be handicapped under WFEA although no acty ['he department of workforce development has statutory authority fo receive and
_An e ylt R er o fiod h t?ﬁ I ed thg { the ndIvestigate direfighter's employment discrimination claim that is tied directly to the
impairment ISound. 1LIS sutficient 1o Tind that the employer perceived that tne NGk g egstained and disciplinary sanctions imposed by a police and fire commission
vidual is handicapped; discrimination may be found when the perceived handica{5e 5”62 13 (5), to which claim preclusion is no bar. City of Madison v. DWD, 2002
the sole basis of a hiring decision. La Crosse Police Commission v. LIRC, 139 'App. 199 257 ’V\ﬁs 2d 348. 651 N.W.2d 292 01—'1910 : !
2d 740, 407 N.W.2d 510 (1987)' ) ) Thepolice and fire commission has exclusive statutory authority under s. 62.13 (5)

Common-lawtorts recognized before the adoption of WFEA, if properly pled, arg review disciplinary actions against firefighters. Any claim that a disciplinary ter-
not barred by the act although the complained of act may fit a definition of discrimipgmation is discriminatory under ch.111 must be raised before the PFC. DWD may
tory behavior under WFEA. A battery claim was not precluded by WFEA, althouglat take jurisdiction over a ch. 111 complaint arising out of a decision of a PFC to
the sub. (13) definition of “sexual harassment” is broad enough to include battgsYminate a firefighterCity of Madison v. DWD, 2003 WI 76, 262 Wis. 2d 652, 664
when the tort was pled as an unlawful touching, not a discriminatory act. Beckekwy.2d 584, 01-1910.

Automatic Garage Door Co. 156 Wis. 2d 409, 456 N.W.2d 888 (Ct. App. 1990). A person other than an employer, labor organization, or licensing agency can vio-

The standard to determine whether a person is an “employee” under Title Vlllate subch. Il of ch. 111, if it engages in discriminatory conduct that has a sufficient
the Civil Rights Act is applicable to WFEA cases. A determination of “employeeiexus with the denial or restriction of some individual's employment opportunity.
status in a Title VII action precludes redetermination in a WFEA action. MooreA.trucking company who leased its trucks and drivers from another company that
LIRC, 175 Wis. 2d 561, 499 N.W.2d 288 (Ct. App. 1993). hiredthe drivers and had the power to reject drivers approved by the leasing company,

Barringspouses who are both public employees from each electing family mediaals an "other person” subject to this section. Szleszinski v. Labor & Industry Review
coverage igxcepted from the prohibition against discrimination based on marital s@emmission, 2005 WI App 229, 287 Wis. 2d 775, 706 N.W.2d 345, 04-3033.
tus under ch. 111. Motola v. LIRC, 219 Wis. 2d 588, 580 N.W.2d 297 (199&ffirmed on other grounds. 2007 WI 106, 304 Wis. 2d 258, 736 N.W.2d 111,
97-0896. 04-3033.

Unwelcome physical contact of a sexual nature and unwelcome verbal conduct @licensing boards do not have authority to enact general regulations that would
physical conduct of a sexual nature may constitute sexual harassment, even valléi them to suspend, deny, or revoke the license of a person who has a communica-
they dqnot create a hostile work environment. Jim Walter Color Separations v. LIR§le disease. Licensing boards do have authority on a case—by-case basis to suspend,
226 Wis. 2d 334, 595 N.W.2d 68 (Ct. App. 1999), 98-2360. deny, or revoke the license of a person who poses a direct threat to the health and

A person claiming a disability under sub. (8) must demonstrate an actual or pgifety ofother persons or who is unable to perform duties of the licensed activity. 77
ceivedimpairment that makes, or is perceived as making, achievement unusually Aity. Gen. 223.
ficult or limits the capacity to work. An impairment is a real or perceived lesseninga person suffering from a contagious disease may be handicapped under the fed-
or deterioration or damage to a normal bodily function or bodily condition, or tha| Rehabilitation Act of 1973. School Board of Nassau County v. Arline, 480 U.S.
absence asuch bodily function or condition. “Achievement” is not as to a particulag73 (1987).
job, but as to a substantial limitation on life’s normal functions or a major life activity. The Unwisdom of the Wéconsin Fair Employment Act's Ban of Employment Dis-
“Limits the capacity to work” refers to the specific job at issue. Hutchinschnbl-  crimination on the Basis of Conviction Records. Hruz. 85 MLR 779 (2002).
ogy, Inc. v. LIRC, 2004 W1 90, 273 Wis. 2d 394, 682 N.W.2d 343, 02-3328. Some'Hardship”: Defending a Disability Discrimination Suit Under thes¥gn-

LIRC properly interpreted sub. (8) to require a claimant to demonstrate a pera-rair Employment Act. Hansch. 89 MLR 821 (2005).
nent impairment. To demonstrate that a disability exists, the complainant must pre: panding Employer Liability for Sexual Harassment Under the Wisconsin Fair

ent competent evidence of a medical diagnosis regarding the alleged impairment, i - -
) e PR . «Employment ActJim Walter Color Separations v. Labor & Industry Review Com-
employer’s decision to grant requests for light—duty work, rather than termlnatll':r_ ssion. Edgar. 2000 WLR 885.

employmenfor refusing to perform regular job duties, is not proof of a perceived di 5Expandinghe Notion of "Equal Coverage™ The Wisconsin Fair Employment Act

ability under sub. (8) (c). Erickson v. Labor and Indu_stry Review Commission, 20&equires Contraceptive Coverage for All Employer-Sponsored Prescription Drug
WI App 208, 287 Wis. 2d 204, 704 N.W.2d 398, 04-3237. Plans. Mason. 2005 WLR 913

Chicago, Milwaukee, St. Paul & Pacific Railroad Co. v. DILHR Wis. 2d 392, > -
doesnot hold that a diagnosis of asthma alone establishes a disability. Doepke—KIirzEace‘ Crime, and Getting a Job. Pager. 2005 WLR 617.

v. Labor and Industry Review Commission, 2005 WI App 209, 287 Wis. 2d 337, 704 aMily Responsibility Discrimination:  Making Room at Work for Family
N.W.2d 605 05-0106. ! ! ’ ‘Demands. Finerty. Wis. Law. Nov. 2007.

A licensing agency may request information from an applicant regarding convic- . L . . .
tion records under sub. (5) (h) [now sub. (3)]. 67 Atty. Gen. 327. 111.322 Discriminatory actions prohibited. Subject to

Expanding Employer Liability for Sexual Harassment Under the Wisconsin Fags. 111.33 to 111.365, it is an act of employment discrimination to
Ergg:gﬁmégégctgggalvve\llllt_g (ngéc.)r Separations v. Labor & Industry Review Comd0 any of the fOllOWIng:

(1) To refuse to hire, employ, admit or license any individual,

111.321 Prohibited bases of discrimination.  Subject to to bar or terminate from employment or labor organization mem-
ss. 111.33 to 111.365, no employer, labor organization, empl®grship any individual, or to discriminate against any individual
ment agency, |icensing agency, or Othesparmay engage in anyiﬂ promotion, compensation or in terms, conditions or privileges
act of employment discrimination as specified in s. 111.324 employment or labor organization membership because of any
against any individual on the basis of age, race, creed, color, §i@sis enumerated in s. 111.321.
ability, marital status, sex, national origin, ancestry, arrest record,(2) To print or circulate or cause to be printed or circulated any
conviction record, military service, use or nonuse of lawful prodtatement, advertisement or publication, or to use any form of
ucts off the employer’s premises during nonworking hours, application for employment or to make any inquiry in connection

Text from the 2009-10 Wis. Stats. database updated by the Legislative Reference Bureau. Only printed statutes are certified
unders. 35.18 (2), stats. Statutory changes effective prior to 1-1-11 are printed as if currently in effect. Statutory changes effec-
tive on or after 1-1-11 are designated by NOTES. Report errors at (608) 266-3561, FAX 264-6948, http://www.le-
gis.state.wi.us/rsb/stats.html



Electronic reproduction of 2009-10 Wis. Stats. database, current through 2011 Wis. Act 8 and February 4, 2011.
Updated 09-10 Wis. Stats. Database 12
111.322 EMPLOYMENT RELATIONS Not certified under s. 35.18 (2), stats.

with prospective employment, which implies or expresses ahy1.327 Construction contractors. Any employer
limitation, specification or discrimination with respect to an indidescribed in s108.18 (2) (c) or engaged in the painting or drywall
vidual or any intent to make such limitation, specification or di$inishing of buildings or other structures who willfully and with
crimination because of any basis enumerated in s. 111.321. intent toevade any requirement of this subchapter misclassifies or

(2m) To discharge or otherwise discriminate against any inditempts to misclassify an individual who is an employee of the
vidual because of any of the following: employer as a nongroyee shall be fined $25,000 for each viola-

(a) The individual files a complaint or attempts to enforce afipn- The deprtment shall promulgate rules defining what consti-
right under s. 103.02, 103.10, 103.13, 103.28, 103.32, 103.84es a willful mlsc_IaSS|f|c_at|0n of an employee as a nonemployee
103.455, 103.50, 104.12, 106.04, 109.03, 109.07, 109.075]qurpurposes of this section and of ss. 102.07 (8) (d) and 108.24

146.997 or ss. 101.58 to 101.599 or 103.64 to 103.82. @m).

(b) The individual testifies or assists in any action or proceed-H Istory: 2009 a. 28, 288.

ing held under or to enforce any right under s. 103.02, 103. 6,[
it

103.13, 103.28, 103.32, 103.34, 103.455, 103.50, 104.12, 106

109.03, 109.07, 109.075, or 146.997 or ss. 101.58 to 101.5999fies only to discrimination against an individual who is age 40
103.64 to 103.82. or over,

(bm) The individual files a complaint or attempts to enforce a (2) Notwithstanding sub. (1) and s. 111.322, it is not employ-

right under s. 49.197 (6) (d) or 49.845 (4) (d) or testifies or assi R )
ingany action or procesezii(ng); under s. 4(9_)1(97) (6) (d) or 49.845 ?nt discrimination because of age to do any of the following:
(d). (a) To terminate the employment of any employee physically

(c) The individual files a complaint or attempts to enforce ¥ otherW|.se unable to perform his or her duFles.
right under s. 66.0903, 66.0904, 103.49, or 229.8275 or testifies(®) To implement the provisions of any retirement plan or sys-

or assists in any action or proceeding under s. 66.0903, 66.046% of any employer if the retirement plan or system is not a sub-
103.49, or 229.8275. terfuge to evade the purposes of this subchapter. No plan or sys-

Jdem may excuse the failure to hire, or require or permit the

(d) The individual’s employer believes that the individu | . f individual und b. (1) b
engaged omay engage in any activity described in pars. (a) to ( fvt%;tnitr?(?i/virgggle’?ggteo » any individual under sub. (1) because

(3) To discharge or otherwise discriminate against any indi- T | o di
vidual because he or she has opposed any discriminatory practicé!) To apply varying insurance coverage according to an

under this subchapter or because he or she has made a compfIHI0YE€’s age. o 3 o

testified or assisted in any proceeding under this subchapter. _ (€) To exercise an age distinction with respect to hiring an indi-
History: 1981 c. 334; 1989 a. 228, 359; 1997 a. 237; 1999 a. 150 s. 672; 199¥iglual to a position in which the knowledge and experience to be

167, 176; 2009 a. 3, 28, 76, 182, 290. ained is required for future advancement to a managerial or
Actions under subs. (1) and (2) do not involve wholly different elements of pro ecutive position

Sub. (1) involves actual discrimination; the violation of sub. (2) is not in adopting 3( i ' o .

discriminatorypolicy, but rather the publication of it. The remaining elements are the (f) To exercise an age distinction with respect to employment

samefor both subsections. Sub. (2) is not limited to advertising for employees, it al?gwhich the employee is exposed to physical danger or hazard

applies to the printing of policies that affect existing employees. Racine Unifie . . AT A .
School District v. LIRC, 164 Wis. 2d 567, 476 N.W.2d 707 (Ct. App. 1991).  Including, without limitation because of enumeration, certain

An unlawful practice occurs when an impermissible motivating factor enters ilgmployment in law enforcement or fire fighting.
an employment decision, but if the employer can demonstrate that it would have take ; ot ;
the same action in the absence of the impermissible factor, the complainant may ncxg) To exercise an age distinction under s. 343.12 (2) (a) and
be awarded monetary damages or reinstatement. Hoell v. LIRC, 186 Wis. 2d 603,

N.W.2d 234 (Ct. App. 1994). S ) » History: 1981 c. 334; 1983 a. 391, 538.

The state is prevented from enforcing discrimination laws against religious associsub.(2) (f) exempts the hiring of fire fighters from being the subject of age discrim-
ations when the employment at issue serves a ministerial or ecclesiastical functiggtion suits. A fire department need not show that it openly and consistently discrim-
While it must be given considerable weight, a religious association’s designationgted orthe basis of age to be exempt under sub. (2) (f). Johnson v. LIRC, 200 Wis.
a position as ministerial or ecclesiastical does not control its staiesvLIRC, 196 24 715, 547 N.W.2d 783 (Ct. App. 1996), 95-2346.

Wis. 2d 273, _538 N.w.2d 588, (_Ct' App. 1995), 93-3042. . An employee is physically unable to perform a job under sub. (2) if that employee

The exclusive remedy provision in1€2.03 (2) does not bar a complainant whoses performing the job with a physical accommodation. Harrison v. LIRC, 211 Wis.
claim iscovered by the workers compensation act from pursuing an employment %8‘681, 565 N.W.2d 572 (Ct. App. 1997), 96-1795.
crlmlnatlonclalm under the fair employment act, subch. II, of ch. 111. Byersv. LIR " A city charged under the federal Age Discrimination in Employment Act had the
208 W'.S' ad 388’ 561 N'V.V'Zd. 6.78 (.1997.)’ 95-2490. ) ) burden ofestablishing that a mandatory retirement age of 55 for law enforcement per-

A prima faciecase of discrimination triggers a burden of production against &ynne| was a bona fide occupational qualification. Equal Employment Opportunity
employer, but unless the employer remains silent in the face pfitha faciecase,  =ommission v. City of Janesville, 630 F.2d 1254 (1980)

;he pomplainant continues to bear the burden of proof on the ultimate issue of discrqu.-he federal Employment Retirément Iﬁcome Security Act preempts sub. (2) (b) to
ination. _Currie v. DILHR, 210 Wis. 2d 380, 565 N.W.2d 253 (Ct. App. 1997lhe extent that it applies to employee benefit plans covered by it. Waukesha Engine

96-1720. A
A prima facie case for a violation of this section requires that the complainant:l:ﬂ)”s'on V. DILHR, 619 F. Supp. 1310 (1985).

was a member of a protected class; 2) was discharged; 3) was qualified for the posi-

tion; and 4) was either replaced by someone not in the protected class or that othgls 335  Arrest or conviction record; exceptions and
not in the protected class were treated more favorably. Knight v. LIRC, 220 Wis.

137, 582 N.W.2d 448 (Ct. App. 1998), 97-1606. §Becial cases. (1) (a) Employment discrimination because of
The free exercise clause of the 1st Amendment and the freedom of conscigdd@st record includes, but is not limited to, requesting an appli-
Giotimmationlaim under ss. 1251 1o 111 365 for employees whose postians arg e émployee, member, licensee or any other individual, on an
importantand closely linked to the religious mission of a religious organization. Coapphcat'on form or other.W|§e., to supply information regardlqg
lee Catholic Schools v. LIRC, 2009 WI 88, 320 Wis. 2d 275, 768 N.w.2d 8e6any arrest record of the individual except a record of a pending

33 Age; exceptions and special cases. (1) The pro-
ion against employment discrimination on the basis of age

07-0496. s eariminAti
Some“Hardship™: Defending a Disability Discrimination Suit Under thestdn- Charg?’ excep_t that it is not employment discrimination to reqqut
sin Fair Employment Act. Hansch. 89 MLR 821 (2005). such information when employment depends on the bondability
Discrimination in advertising. Abramson, WBB March, 1985. of the individual under a standard fidelity bond or when an equiva-

EmployerLiability for Employment References. Mac Kelly. Wis. Law. May 2008Jentbond is required by state or federal law, administrative regula-
R o age to Wisconsin's Fair Employment Law. Kaflfion or established business practice of the employer and the indi-
vidual may not be bondable due to an arrest record.
111.325 Unlawful to discriminate. It is unlawful for any (b) Notwithstanding s. 111.322, it is not employment discrimi-
employer, labor organization, licensing agency or person to digtion because of arrest record to refuse to employ or license, or
criminate against any employee or any applicant for employmeatsuspend from employment or licensing, any individual who is
or licensing. subject to a pending criminal charge if the circumstances of the
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charge substantially relate to the circumstances of the particulday conviction for armed robbery in and of itself constituted circumstances substan-
iob or licensed activit tially related to a school bus driver’s licensure. Gibson v. Transportation Commis-
J Y. sion, 106 Wis. 2d 22, 315 N.W.2d 346 (1982).

(c) Notwithstanding s. 111.322, it is not employment discrimi- An employer’s inquiry is limited to general facts in determining whether the “cir-

nationbecause of conviction record to refuse to employ or licen amstances dhe ofense” relate to the job. Itis not the details of the criminal activity
dt are important, but rather the circumstances that foster criminal activity, such as

or to bar or terminate from employment or licensing, any individpportunity for criminal behavior, reaction to responsibility, and character traits of
ual who: the person. County of Milwaukee v. LIRC, 139 Wis. 2d 805, 407.2\808 (1987).
. . There is no requirement that an employer take affirmative steps to accommodate
1. Has been convicted of any felony, misdemeanor or oth&fiiduals convicted of feloniesnight v. LIRC, 220 Wis. 2d 137, 582 N.2dl 448

offense the circumstances of which substantially relate to the ¢t App. 1998), 97-1606.

cumstances of the particu|ar JOb or licensed act|v|ty or Whenevaluating an individual for the position of resenicef, asheriff's depart-
’ ment may consider information in its possession concerning the individual’s juvenile

2. Is not bondable under a standard fidelity bond or an equivi&ord,subject to prohibitions against arrest record and conviction record discrimina-
lent bond where such bondability is required by state or fedefeil gggtgﬁmiﬂawg(\é\@%- a7J90/;ttyF-,§geenr- 829605 WLR 617
law, administrative regwatlon or established business practice cﬁiscri’minatioyn in employment on the basis of arrest or conviction record. Muka-
the employer. mel. WBB Sept. 1983.

(cg) 1. Notwithstanding s. 111.322, it is not employment dis- . .
crimination because of conviction record to deny or refuse 3$1.337 Creed; exceptions and special cases. .
renew dicense or permit under s. 440.26 to a person who has békh Employment discrimination because of creed includes, but is
convicted of a felony and has not been pardoned for that felofit limited to, refusing to reasonably accommodate an employ-

2. Notwithstanding s. 111.322, it is not employment discrimf:€ S O Prospective employee’s religious observance or practice
nation because of conviction record to revoke a license or perHff€SS the employer can demonstrate that the accommodation

under s. 440.26 (6) (b) if the person holding the license or peri{fuld Pose an undue hardship on the employer’s program, enter-

has been convicted of a felony and has not been pardoned for RHSE OF business. N y
felony. ~ (2) Notwithstanding s. 1.322, it is not employment discrim-
3. Notwithstanding s. 111.322, it is not employment discrimifation becausg (_)f creed: L . . )
nation because of conviction record to refuse to employ a persorf®) For a religious association not organized for private profit
in a business licensed under s. 440.26 or as an employee spe@fied? Organization or corporation which is primarily owned or

in s. 440.26 (5) (b) if the person has been convicted of a felony &&étrolled by such a religious association to give preference to an
has not been pardoned for that felony. applicant or employee who is a member of the same or a similar

(cm) Notwithstanding s. 111.322, it is not employment di§Sellglous denom!ngtlon. L . . .
crimination because of conviction record to refuse to employ as(@M) For a religious association not organized for private profit

an installer of burglar alarms a person who has been convicte@of" organization or corporation which is primarily owned or
a felony and has not been pardoned. controlled by such a religious association to give preference to an

applicant or employee who adheres to the religious association’s

(cs) Notwithstanding s. 111.322, it is not employment discri - : L AR
ination because of conviction record to revoke, suspend or ref F%gr?)’/ 'ﬁ etlgfegjOE Od?ﬁgr'fet:%?oﬂgn:gggaﬁtge: g:%t g]ee”e%gsg'fort'h'es

to renew a license or permit under ch. 125 if the person holdi igious association.

or applying for the license or permit has been convicted of one (b) For a fraternal as defined in s. 614.01 (1) (a) to give prefer-

more of the following: ence to an employee or applicant who is a member or is eligible
stanlée '\gfggﬁ?gﬁgggs'ngttr;%lg'engnoglgEI:YﬁéQPSa gg?tzol”?f)suqfor membership in the fraternal, with respect to hiring to or promo-
5 p : i i 9 ¢ ) d ib ' tion to the position of officer, administrator or salesperson.
2. Possessing, with intent to manufacture, distribute or 3y g county, city, village or town may adopt any provision
deliver, a controlled substance or controlled substance anaé cerning employment discrimination becausereéd that pro-

under s. 961.41 _(1m). o o hibits activity allowed under this section.

3. Possessing, with intent to manufacture, distribute Ofistory: 1981 c. 334: 1983 a. 189 s. 329 (25); 1987 a. 149.
deliver, or manufacturing, distributing or delivering a controlled Sub. (2) does not allow religious organizations to engage in prohibited forms of
substance or controlled substance analog under a federal Iawjggzg'”zg%”-l%%c)fed Heart School Board v. LIRC, 157 Wis. 2d 638, 460 N.w.2d
is substantially similar to s. 961.41 (1) or (1m). A union violated Title VII of the federal Civil Rights Act by causing an employer

4. Possessing, with intent to manufacture, distribute wrfire an employee because of the employee’s refusal, on religious grounds, to pay
deliver, or manufacturing, distributing or delivering a controlleffiondues. Nottelson v. Smith Steel Workers D.A.L.U. 19806, 643 F. 2d 445 (1981).

The supreme court redefines employer’s role in religious accommodation. Soeka.

substance or controlled substance analog undéavhef another \gg july 1987.

state that is substantially similar to s. 961.41 (1) or (1m).
5. Possessing any of the materials listed in s. 961.65 withL.34 Disability; exceptions and special cases.
intent to manufacture methamphetamine under that section(br Employment discrimination because of disability includes,
under a federal law or a law of another state that is substanti&ti is not limited to:
similar to s. 961.65. (a) Contributing a lesser amount to the fringe benefits, includ-

(cv) Notwithstanding s. 111.322, it is not employment discrining life or disability insurance coverage, of any employee because
ination because of conviction record#fuse to employ in a posi- of the employee’s disability; or
tion in the classified service or in a position described233.08 (b) Refusing to reasonably accommodate an employee’s or
(2) (k) a person who has been convicted under 50 USC, Appengiqgspective employee’s disability unless the employer can dem-
section 462 for refusing to register with the selective service sysstrate that the accommodation would pose a hardship on the
tem and who has not been pardoned. employer’s program, enterprise or business.

(cx) Notwithstanding s. 111.322, it is not employment discrim- (2) (a) Notwithstanding s. 111.322, it is not employment dis-
ination because of conviction record to refuse to employ orimination because of disability to refuse to hire, employ, admit
license, or to bar or terminate from employment or licensure, amylicense any individual, to bar or terminate from employment,
individual who has been convicted of any offense under s. 38/8@mbership or licensueny individual, or to discriminate against

(13) (c). any individual in promotion, compensation or in terms, conditions
History: 1981 c. 334; 1991 a. 216; 1993 a. 98; 1995 a. 448, 461; 1997 a. 112; 2001privileges of employment if the disability is reasonably related
a. 16; 2003 a. 33; 2005 a. 14; 2009 a. 300. to the individual’s ability to adequately undertake the job-related

A rule adopted under s. 165.85 properly barred a nonpardoned felon from holdi Smili AT ) ;
a police job. Law Enforcement Standards Board v. Lyndon Station, 101 Wis. 2d %ponSIbllltles of that individual’s employment, membershlp or
305 N.w.2d 89 (1981). licensure.
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(b) In evaluating whether an individual with a disability cai11.345 Marital status; exceptions and special cases.
adequately undertake the job-related responsibilities of a partidletwithstanding s. 111.322, it is not employment discrimination
lar job, membership or licensed activity, the present and futurecause of marital status to prohibit an individual from directly
safety of the individual, of the individual's coworkers and, i§upervising or being directly supervised by his or her spouse.
applicable, of the general public may be considered. Howevetistory: 1981 c. 334.
this evaluation shall be made on an individual case—by-case basfswork rule intended to limit extramarital affairs among coemployees was not dis-
and may not be made by a general rule which prohibits t ] Wgégdbigg?gggfi\irﬁve\l;gglSg&glﬁégee)t.jerated Rural Electric Insurance v. Kessler,

employment olicensure of individuals with disabilities in general

ora particular class of individuals with disabilities. 111.35 Use or nonuse of lawful products; exceptions
(c) If the employment, membership or licensure involvesand special cases. (1) (a) Notwithstanding s. 111.322, it is

special duty of care for the safety of the general public, includingt employment discrimination because of use of a lawful product
but not limited to employment with a common carrier, this speciaif the employer’s premises during nonworking hours for a non-
duty of care may be considered in evaluating whether tpeofit corporation that, as one of its primary purposes or objec-
employee or applicant can adequately undertake the job-relafeds, discourages the general public from using a lawful product
responsibilities of a particular job, membership or licensed actte- refuse to hire or employ an individual, to suspend or terminate
ity. However, this evaluation shall be made on an individual casite employment of an individual, or to discriminate against an
by-case basis and may not be made by a general rule which prdividual in promotion, in compensation or in terms, conditions
hibits the employment or licensure of individuals with disabilitiesr privileges of employment, because that individual uses off the
in general or a particular class of individuals with disabilities. employer’s premises during nonworking hours a lawful product

History: 1981 c. 334; 1997 a. 112. that the nonprofit corporation discourages the general futatic

The utilization of federal regulations as a hiring standard, although not applicaglging.
to the employing taxi company, demonstrated a rational relationship to the safety . . o L
obligations imposed on the employer, and its use was not the result of an arbitran(D) Notwithstanding s. 111.322, it is not employment discrimi-
belief lacking in objective reason or rationale. Boynton Cab Co. v. DILHR, 96 Wigation because of nonuse of a lawful product off the employer’s

2d 396, 291 N.w.2d 850 (1980). : . f . .
An employee handicapped by alcoholism was properly discharged undeR2 11premlses during nonworking hours for a nonprofit corporation

(5) (f), 1973 Stats., (a predecessor to this section) for inability to efficiently perfoliat, as one Pf its primary purposes or objectives, encourages the
job duties. Squires v. LIRC, 97 Wis. 2d 648, 294 N.W.2d 48 (Ct. App. 1980). general public to use a lawful product to refuse to hire or employ

Smallstature is not a handicap. American Motors Corp. v. LIRC, 114 Wis. 2d 288n individual, to suspend or terminate the employment of an indi-

338 N.W.2d 518 (Ct. App. 1983); aff'd, 119 Wis. 2d 706, 350 N.W.2d 120 (1984): . . . P . . .
Physical standards for school bus operators established under s. 343.12 (2) ( Ifgrgal' or to discriminate against an individual in promotion, in

not exempt from the requirements of sub. (2) (b). Bothum v. Department of Trak@Mpensation or in terms, conditions or privileges of employ-
portation, 134 Wis. 2d 378, 396 N.W.2d 785 (Ct. App. 1986). ment, because that individual does not use off the employer’s

Theduty to reasonably accommodate under sub. (1) (b) is to be broadly interp%émises during nonworking hours a lawful product that the non-

and may involve the transfer of an individual from one job to another. What is reasqn- < . ;
able will depend on the facts of the case. McMullen v. LIRC, 148 Wis. 2d 270, Eoflt corporation encourages the general pUb“C to use.

N.W.2d 270 (Ct. App. 1986). (2) Notwithstanding s. 11L.322, it is not employment discrim-

To avail itself of the defense under sub. (2) that an ostensibly safety-based emple¥tion because of use or nonuse of a lawful product off the
ment restriction is job-related, an employer bears the burden of proving to a reasg

n- ; . h ’
able probability that the restriction is necessary to prevent harm to the employeE B1PIOYer S premises during nonworklng hO_l,II’S for an employer,
others. Racine Unified School District v. LIRC, 164 Wis. 2d 567, 476 N.W.2d 7dabor organization, employmeagency, licensing agency or other

(Ct. App. 1991). A . erson to refuse to hire, employ, admit, or license an individual,
Temporary forbearance of work rules while determining whether an employeg’s

medical problem is treatable may be a reasonable accommodation under sub. (1 Qb)bar: sus.pend. or terminate ah ir!di}/idual erm emp'W_”?em:
The purpose of reasonable accommodation is to enable employees to adequatgynbership or licensure, or to discriminate against an individual

undertake job-related responsibilities. Target Stores v. LIRC, 217 Wis. 2d 1'%é6promotion, in compensation orin terms, conditions or pI’iVi-

N.W.2d 545 (Ct. App. 1998), 97-1253. See also Stoughton Trailers, Inc. v. LIRC, R . .o
2007 WI 105, 303 Wis. 2d 514, 735 N.W.2d 477, 04-1550. eges of employment or labor organization membership if the

Whether an employee's mental illness caused him to react amgdilgommit the  individual’s use or nonuse of a lawful product off the employer’s
act of insubordination that led to the termination of his employment was sufflmen(ﬁiemises during nonworking hours does any of the following:
complex and technical that expert testimony was required. Wal-Mart Stores, Inc: V. . R -

LIRC, 2000 WI App 272, 240 Wis. 2d 209, 621 N.W.2d 633, 99-2632. (a) Impairs the individual's ability to undertake adequately the

A complainant must show that he or she is handicapped and that the employeragpgrdated responsibilities of that individual's employment,
one of the prohibited actions based on that handicap. The employer then has a burden bershi i
of proving a defense. Sub. (1) (b) does not require an employer to make a reasohBSENDErSNIp or licensure.
accommodation if the accommodation will impose a hardship on the employer, but(b) Creates a conflict of interest, or the appearance of a conflict

if the employer is not able to demonstrate that the accommodation would pose a hagd* A . e P
ship there is a violation. Crystal Lake Cheese Factory v. LIRC, 2003 WI 106, qnterest, with the job-related responsibilities of that individu-

Wis. 2d 200, 664 N.W.2d 651, 02-0815. al’'s employment, membership or licensure.
A reasonable accommodation is not limited to that which would allow the ; . : . e :
employee to perform adequately all of his or her job duties. A change in job dut_ies(c) Conflicts with a bona f'_de occupatlonal qua_llf_lc_:atlon that
may be a reasonable accommodation in a given circumstance. Crystal Lake Ch&deasonably related to the job-related responsibilities of that
Factory v. LIRC, 2003 WI 106, 264 Wis. 2d 200, 664 N.W.2d 651, 02-0815. 'ndividual’s employment membership or |icensure.
An interstate commercial driver need not seek a determination of medical qua,ifl— . S
cationfrom the federal department of transportation (DOT) prior to filing a disability (d) Constitutes a violation of s. 254.92 (2).
discrimination claim under this chapter. When medical and physical qualifications ; ; _
to be an interstate driver are material to a claim, and a dispute arises concerning thos@) Conflicts with any federal or state statute, rule or regwa
qualifications that cannot be resolved by facial application of DOT regulations, tHen.

dispute should be resolved by the DOT under its dispute resolution procedure. Thl':(s) (a) Notwithstanding s. 111.322. it is not employment dis-
employer must seek a determination of medical and physical qualification from the : . ?

DOT if the employer intends to offer a defense that the driver was not qualified fimination because of use of a lawful product off the employer’s
medical reasons. Szleszinski v. Labor & Industry Review Commission, 2007 Wfemises during nonworking hours for an employer, labor orga-
102,;;2;1::; fzfgrﬁizaf,r;gfaNc.x\I/itza% Itluls 32;22?&1@ be handicapped under the%i ation, employment agency, licensing agency or other person to
eral Rehabilitation Act of 1973. School Board of Nassau County v. Arline, 480 U.S. ra pO“Cy (_)r plan of I'fe' health or dlsablhty '_nsurance cover-
273 (1987). age under which the type of coverage or the price of coverage for
CrystalLake Cheese Factory v. Labor and Industry Review Commigsieason- an individual who uses a lawful product off the employer’s prem-
" \iddon handicaps: Proteeton of alcoholice, crug addiers i?%“tﬁviﬁiﬁéi'y‘zﬁs during nonworking hours difers from type of coverage or
against employment discrimination under the re’habilitation acf of 1973 and the V\; € price of coveragga provnded for an ,'nd'\”dua;l .WhO does not use
consin fair employment act. 1983 WLR 725. that lawful product, if all of the following conditions apply:

Disability Law in Wisconsin Workplaces. Vergeront & Cochrane. Wis. Law. Oct. 1. The difference between the premium rates charged to an
2004. Y

ADA and WFEA: Differing Disability Protections. Backer & Mishlove. Wis. individual who _use_s_ that lawful pI’OdUCt and the premium rates
Law. Oct. 2004. charged to an individual who does not use that lawful product

Text from the 2009-10 Wis. Stats. database updated by the Legislative Reference Bureau. Only printed statutes are certified
under s. 35.18 (2), stats. Statutory changes effective prior to 1-1-11 are printed as if currently in effect. Statutory changes effec-
tive on or after 1-1-11 are designated by NOTES. Report errors at (608) 266-3561, FAX 264-6948, http://www.le-
gis.state.wi.us/rsb/stats.html



Electronic reproduction of 2009-10 Wis. Stats. database, current through 2011 Wis. Act 8 and February 4, 2011.

15 Updated 09-10 Wis. Stats. Database
Not certified under s. 35.18 (2), stats. EMPLOYMENT RELATIONS 111.36

reflects the cost of providing the coverage to the individual whwenditions or privileges of employment or licensing on the basis
uses that lawful product. of sex where sex is not a bona fide occupational qualification.

2. The employer, labor organization, employment agency, (b) Engaging in sexual harassment; or implicitly or explicitly
licensingagency or other person that offers the coverage providasking or permitting acquiescence in or submission to sexual
each individual who is charged a different premium rate basedhmrassment a term or condition of employment; or making or per-
that individual’s use of a lawful product off the employer’s premmitting acquiescence in, submission to or rejection of sexual
ises during nonworking hours with a written statement specifyilhgrassment the basis or any part of the basis for any employment
the premium rate differential used by the insurance carrier.  decision affecting an employee, other than an employment deci-

(b) Notwithstanding s. 111.322, it is not employment discrimgion that is disciplinary action against an employee for engaging
nation because of nonuse of a lawful product off the employeirssexual harassment in violation of this paragraph; or permitting
premises during nonworking hours for an employer, labor orggexual harassment to have the purpose or effect of substantially
nization, employment agency, licensing agency or other persorint@rfering with an employee’s work performance or of creating
offer a policy or plan of life, health or disability insurance covegn intimidating, hostile or offensive work environment. Under
age under which the type of coverage or the price of coveragetfos paragraph, substantial interference with an employee’s work
an individual who does not use a lawful product off the employeperformance or creation of an intimidating, hostile or offensive
premises during nonworking hoursfdis from the type of cover- work environment is established when the conduct is such that a
age or the price of coverage provided for an individual who usesisonable person under the same circumstances as the employee
that lawful product, if all of the following conditions apply: would consider the conduct sufficiently severe or pervasive to

1. The difference between the premium rates charged toi@fgrfere substantially with the person’s work performance or to
individual who does not use that lawful product and the premiugfeate an intimidating, hostile or offensive work environment.
rates charged to an individual who uses that lawful product (br) Engaging in harassment that consists of unwelcome ver-
reflects the cost of providing the coverage to the individual whual or physical conduct directed at another individual because of
does not use that lawful product. that individual’s gender, other than the conduct described in par.

2. The employer, labor organization, employment agend}), and that has the purpose or effect of creating an intimidating,
licensingagency or other person that offers the coverage providugstile or ofensive work environment or has the purpose feicef
each individual who is charged a different premium rate based@nsubstantially interfering with that individual's work perfor-
that individual’s nonuse of a lawful product off the employer'siance. Under this paragraph, substantial interference with an
premisesduring nonworking hours with a written statement speckmployee’s worlperformance or creation of an intimidating, hos-
fying the premium rate differential used by the insurance carritile or offensive work environment is established when the con-

(4) Notwithstanding s. 1.322, it is not employment discrim- duct is such that a reasonable person under the same circum-
ination because of use of a lawful product off the employeséances as the employee would consider the conduct sufficiently
premises during nonworking hours to refuse to employ an apigvere or pervasive to interfere substantially with the person’s
cant if the applicant's use of a lawful product consists of smokiM§rk performance or to create an intimidating, hostile fersfive
tobacco and the employment is as a fire fighter covered undef8rk environment.

891.45 or 891.455. (c) Discriminating against any woman on the basis of preg-

History: 1991 a. 310; 1995 a. 352; 1997 a. 173; 1999 a. 9. nancy,childbirth, maternity leave or related medical conditions by
engaging irany of the actins prohibited under s. 111.322, includ-

111.355 Military service; exceptions and special ing, but not limited to, actions concerning fringe benefit programs

cases. (1) Employment discrimination because of military sercovering illnesses and disability.

vice includes an employer, labor organization, licensing agency,q) 1. For any employer, laborgamization, licensing agency
employment agency, or other person refusing to hire, empley,emnioyment agency or other person to refuse to hire, employ,
admit, or license an individual, barring or terminating an indivi idmit or license, or to bar or terminate from employment, mem-

ual from employment, membership, or licensure, or discriminglashin or licensure any individual, or to discriminate against an
ing against an individual in promaotion, in compensation, or in ”ﬂ‘?d

- - ividual in promotion, compensation or in terms, conditions or
terms, conditions, or privileges of employment because the indiieges of employment because of the individual's sexual ori-
vidual is or applies to be a member of the U.S. armed forces, ation: or
state defense force, the national guard of any state, or any reservp2 ' L . .
component ofhe U.S. armed forces or because the individual per- 2: FOr any employer, laborganization, licensing agency or

forms, has performed, applies to perform, or has an obligatiorff@Ploymenagency or other person to discharge or otherwise dis-
perform military service. criminate against any person because he or she has opposed any

(2) Notwithstanding s. 1322, it is not employment discrim- discriminatorypractilces under_ft_his paragra_\ph or_because he or s_he
ination because of military service for an employer, Ii(:ensir{g?i mﬁqqe a comp ﬁ'm’ testified or assisted in any proceeding
agency, employment agency, or other person to refuse to h ’er IS paragraph. . . .
employ, or license an individual or to bar or terminate an individ- (2) For the purposes of this subchapter, sex is a bona fide occu-
ual from employment or licensure because the individual has b&gonal qualification if all of the members of one sex are physi-
discharged from military service under a bad conduct, dishon§glly incapable of performing the essential duties required by a
able, or other than honorable discharge, or under an entry-1d@é or if the essence of the employer’s business operation would
separation, and the circumstances of the discharge or separdt®Hndermined if employees were not hired exclusively from one
substantially relate to the circumstances of the particular jobS&X-

licensed activity. (3) For purposes of sexual harassment claims under sub. (1)
History: 2007 a. 159. (b), an employer, labor organization, employment agency or
licensing agency is presumed liable for an act of sexual harass-

111.36 Sex, sexual orientation; exceptions and special ment bythat employer, labor ganization, employment agency or

cases. (1) Employment discrimination because of sex includesicensingagency or by any of its employees or members, if the act
but is not limited to, any of the following actions by any employesiccurs while the complaining employee is at his or her place of
labor organization, employmeagency, licensing agency or othetemployment or is performing duties relatinchts or her employ-
person: ment, if the complaining employee informs the employer, labor
(a) Discriminating against any individual in promotion, comerganization, employment agency or licensing agency of the act,
pensatiorpaid for equal or substantially similar work, or in termsand if the employer, labor organization, employment agency or
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licensing agency fails to take appropriate action within a reason-(a) “Employer”, notwithstanding s. 111.32 (6), means any per-

able time. son acting directly or indirectly in the interest of an employer in
History: 1981 c. 334 ss. 7m, 22; 1981 c. 391; 1993 a. 427. relation to an employee or prospective employee. “Employer”,

Federal law may be looked to in interpreting sub. (1) (b) and (br). Under fed ; ; ; B
law “hostile environment” sexual harassment is actionable if it is sufficiently sev‘rj@twnhsmndmg s. M32 (6)‘ does not include the federal govern

or pervasive to alter the conditions of employment and create an abusive workiRg@nt.

environment. Kannenberg v. LIRC, 213 Wis. 2d 373, 571 N.W.2d 165 (Ct. App. “ » :

1997), 97-0224. (b) “Lie detector” means a polygraph, deceptograph, voice
The exclusion of contraceptives from an employer or college or university sp@tress analyzer, psychological stress evaluator or other similar

sored benefits program that otherwise provides prescription drug coverage violglgs/ice. whether mechanical or electrical. that is used. or the
Wisconsin law prohibiting sex discrimination in employment and in higher educa- ! ! !

tion, ss. 111.31 to 111.395, 36.12, and 38.23. OAG 1-04. results of which are used, to render a diagnostic opinion about the
Emotional distress injury due to on-the-job sexual harassment was exclusiiegnesty or dishonesty of an individual.

80 I a0 o) owies v West Bend Co., Division of artindus” ¢y «polygraph” means an instrument that fulfills all of the fol-

Expandingthe Notion of "Equal Coverage”: The Wisconsin Fair Employment Actowing requirements:
Requires Contraceptive Coverage for All Employer—Sponsored Prescription Drug

Plans. Mason. 2005 WLR 913. 1. Records continuously, visually, permanently and simulta-
Sexual harassment. Gibson, WBB March, 1981. neously any changes in cardiovascular, respiratory and electro-
dermal patterns as minimum instrumentation standards.
111.365 Communication of opinions; exceptions and 2. Is used, or the results of which are used, to render a diagnos-

special cases. (1) Employment discrimination because oftjc opinion about the honesty or dishonesty of an individual.
declining to attend a meeting or to participate in any communlca-(z) PROHIBITIONS ON LIE DETECTORUSE. Except as provided in

tion about religious matters or political matters includes all of t@%bs (5) and (6), no employer may do any of the following:

following: . S .
(a) Directly or indirectly require, request, suggest or cause an

(@) Discharging or otherwise discriminating against a| . . ; y
employee because the employee declines to attend an emplo gpﬂgee oprospective employee to take or submit to a lie detec

sponsored meeting or to participate in any communication wi o )
the employer or with an agent, representative, or designee of théd) Use, accept, refer to or inquire about the results of a lie
employer, the primary purpose purpose of which is to commugletector test of an employee or prospective employee.
cate the opinion of the employer about religious matters or politi- (c) Discharge, discipline, discriminate against or deny
cal matters. employment or promotion to, or threaten to take any such action
(b) Threatening to discharge or otherwise discriminate agaiagiinst, any of the following:
an employee as a means of requiring the employee to attend al. An employee or prospective employee who refuses,
meeting or participate in a communication described in par. (aJeclines or fails to take or submit to a lie detector test.
(2) Notwithstanding s. 11.322, it is not employment discrim- 2. An employee or prospective employee on the basis of the
ination because of declining to attend a meeting or to participaégults of a lie detector test.

in any communication about religious matters or political matters (d) Discharge, discipline, discriminate against or deny

for an employer to refuse to hire or employ an individual, 10 SYgg, /oy ment or promotion to, or threaten to take any such action
pend otterminate the employment of an individual, or to discrimi

nate against an individual in promotion, in compensation, or §f ainst, an employee or prospective employee for any of the fol-

- - . lowing reasons:
terms, conditions, or privileges of employment, because the indi- 9

vidual declines to attend a meeting or to participate in a communj- 1. The employee or prospective employee has filed a com-
cation described in sub. (1) (a) if any of the following applies: Plaint or instituted or caused to be instituted a proceeding under

(a) The employer is a religious association not organized f0fS section. _ = _
private profit or an organization or corporation that is primarily 2. The employee or prospective employee has testified or is
owned or controlled by such a religious association and the gpout to testify in a proceeding under this section.
mary pupose of the meeting or communication is to communicate 3. The employee or prospective employee, on behalf of that
the employer’s religious beliefs, tenets, or practices. employee, prospective employee or another person, has exercised

(b) The employer is a political organization, including a politiany right under this section.
cal party or any other organization that engages, in substantia{3) NoticeorproTECTION. The department shall prepare and
part, inpolitical activities, and the primary purpose of the meetingistribute anotice setting forth excerpts from, or summaries of, the
or communication is to communicate the employer’s political tegertinent provisions of this section. Each employer that adminis-
ets or purposes. ters lie detector tests, or that has lie detector tests administered, to

(c) The primary purpose of the meeting or communicationits employees shall post and maintain that notice in conspicuous
to communicate information about religious matters or politicglaces on its premises where notices to employees and applicants
matters that the employer is required by law to communicate o6l employment are customarily posted.
no information is communicated about those matters beyond whaf) pepartvENT'S DUTIES AND POWERS. () The department

is legally required. o shall do all of the following:
(3) This section and s. 111.322 do not limit any of the follow- 1 - promulgate rules that are necessary under this section.

ing: ) . .
L 2. Cooperate with regional, local and other agencies and
(@) The application of s. 11.36. cooperate with, and furnish technical assistance to, employment

(b) The right of an employer’s executive, managerial, @fgencies other than this state, employers and labor organizations
administrativepersonnel to discuss issues relating to the operatigNaid in enforcing this section.

of the employer’'s program, business, or enterprise,

including . oo . . .
issues arising under this section. 3. Make investigations and inspections and require the keep-

. . ing of records necessary for the administration of this section.
(c) The right of an employer tofef meetings or other commu-

nications about religious matters or political matters for which (E) F?kr] thg purpt)ose tOf any. hearlngé)r investigation under this
attendance or participation is strictly voluntary. Section, the aepartment may ISsue subpoenas.

History: 2009 a. 290. (5) ExempTIONS. (a) Except as provided in sub. (6), this sec-
tion does not prohibit an employer from requesting an employee
111.37 Use of honesty testing devices in employment to submit to a polygraph test if all of the following conditions
situations. (1) DeriNiTIONS. In this section: apply:
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1. The test is administered in connection with an ongoing 1. Throughout all phases of the test the examinee is permitted
investigation involving economic loss or injury to the employer® end the test at any time; the examinee is not asked questions in
business, including theft, embezzlement, misappropriation aamdnanner that degrades, or needlessly intrudes on, the examinee;

unlawful industrial espionage or sabotage. the examinee is not asked any question about religious beliefs or
2. The employee had access to the property that is the subjédiations, political beliefs or affiliations, sexual behavior,
of the investigation under subd. 1. beliefs or opinions on racial matters, or about beliefs, affiliations,

inions, or lawful activities regarding unions or labor organiza-
ons; and the examiner does not conduct the test if there is suffi-
ient written evidence provided by a physician that the examinee
uffering from a medical or psychological condition or under-

3. The employer has a reasonable suspicion that the empl
was involved in the incident or activity under investigation.

4. The employer executes a statement, provided to the ex
inee before the test, that sets forth with particularity the specific: - .
incident oractivity being investigated and the basis for testing p 8 'Fg treatment that might cause abnormal responses during the
ticular employees; that is signed by a person, other than a poty- Ing. . L . ) .
graph examiner, authorized legally to bind the employer: that is 2 Befo_re the test is admlnlstered_the prospective examinee is
retained bythe employer for at least 3 years; and that identifies tRE0Vided with reasonable oral and written notice of the date, time
specific economic loss or injury to the business of the employ@Rd location of the test, and of the examinee’s right to obtain and
indicates that the employee had access to the property that isc@sult with legal counsel or an employee representative before
subject of the investigation and describes the basis of the empRgch phase of the test; is informed orally and in writing of the

er’s reasonable suspicion that the employee was involved in fisdure and characteristics of the tests and of the instruments
incident or activity under investigation. involved; isinformed orally and in writing whether or not the test-

(b) Except as provided in sub. (6), this section does not pro él%? area contains a 2—way mirror, a camera or any other device
i

an employer from administering polygraph tests, or from havi rough which the test can be observed; is informed orally and in

polygraph tests administered, on a prospective employee Whéﬁf;luding any device for recording or monitoring the test, will be
hi I f h I 'S pri i ng i 0 ,
ired, would perform the employer’s primary business purpos ed; is informed orally and in writing that the employer or the

the employer’s primary business purpose is providing securt . X ; ; :
pioy b y burp b 9 g&ﬁmnee mayfter so informing the examinee, make a recording

ing whether or not any device other than the polygraph,

personnel, armored car personnel or personnel engaged in . . . . -
e test; is read and signs a written notice informing the exam-

design, installation and maintenance of security alarm syste ) .
and if the employer protects any of the following: mgethat the examinee cannot be required to take the test as a con-
1. Facilities, materials or operations that have a signific dlgon of employmgljt, that any statement made during the test
impaét on the pl’Jb|iC health, safety or welfare of this state or t y constitute additional supporting evidence for the. purposes of
national secty of the United States, including facilities engage fi adverse employment action undgr par. (a): of the I|m|tat|on§ on
in the production, transmission O’t‘ distribution of electric of <, 15¢ ofapolygr_aph test under th|§ subsection, Qf the Iegal rights
T o nd remedies available to the examinee under this section and ss.
nuclear power; public water supply facilities; shipments or stqi 5.065 and 942.06, of the legal rights and remedies available to
age of radioactive or other toxic waste materials; and public trai 3 éxaminee if tHe p;olygraph test is not conducted in accordance
portation. . . . . with this section and of the legal rights and remedies of the
_ 2. Currency, negotiable securities, precious commodities Ghpiover under this section; is provided an opportunity to review
instruments and proprietary information. - _ all questions to be asked during the test; and is informed of the
(bm) Except as provided in sub. (6), this section does not pfght to end the test at any time.
hibit a Wisconsin law enforcement agency from administering a 3 the examiner does not ask the examinee any question dur-
polygraph test, or from having a polygraph test administered, g the test that was not presented in writing for review to the
a prospective employee. - _ _ examinee before the test.
(c) Except as provided in sub. (6), this section does not prohibit 4 gefore any adverse employment action, the employer
an employer that is authorized to manufacture, distribute or gisge\jiews theexaminee on the basis of the results of the test; pro-

pense a controlled substance included in schedule I, 11, IIl, IV . . ; g .
V under ch. 961 from administering a polygraph test, or from h‘_%@Ies the examinee written copies of any opinion or conclusion

. o ; . L ndered as a result of the test, the questions asked during the test
ing a polygraph test administered, if the test is administered tg gy y,e corresponding charted responses; and offers the examinee
prospective employee who would have direct access to ’

e 8 opportunity to explain any questionable responses or to retake
manufacture, storage, distribution or sale of the controlled syps eggminatign or bgth. If tr}:eqsubsequent resgonses or the reex-
stance or to a current employee if the test is administered in CQQ, -vionclarify any questionable response, the results of the ini-
nectionwith an ongoing investigation of criminal or other MISCONg | tasts shall not be reported further and shall be removed, cor-
duct that involves, or potentially involves, loss or injury to th H

o> P . . ected or clarified in the employee’s personnel records under s.
manufacture, distribution or dispensing of the controlled subz 13 (4)
stance byhat employer and the employee had access to the persgﬁ' ’ )
or property that is the subject of the investigation. 5. The examiner does not conduct and complete more than 5

(6) RESTRICTIONSON USEOF EXEMPTIONS. (@) The exemption polygraph tests on any day and does not conduct any polygraph

undersub. (5) (a) does not apply if an employee is discharged, (‘}%§t that lasts fqr less t.h.an 90 minutes. . .

ciplined, denied employment or promotion or otherwise discrimi- 6- The testis administered at a reasonable time and location.

nated against on the basis of an analysis of a polygraph test chaffl) The exemptions under sub. (5) (a) to (c) do not apply unless

or a refusal to take a polygraph test without additional supportitig individual who conducts the polygraph test satisfies all of the

evidence.The evidence required by sub. (5) (@) may serve as adg@Howing requirements:

tional supporting evidence. 1. Maintains at least a $50,000 bond or an equivalent amount
(b) The exemptions under sub. (5) (b) to (c) do not apply if afi professional liability coverage.

analysis of golygraph test chart is used, or a refusal to take a poly- 2. Renders no opinion or conclusion about the test unless it

graphtest is used, as the sole basis upon which an adverse emgpyn writing and based solely on an analysis of polygraph test

ment action described in par. (a) is taken against an employeetrts, does not contain information other than admissions, infor-

prospective employee. mation, case facts and interpretation of the charts relevant to the
(c) The exemptions under sub. (5) (a) to (c) do not apply unlgsspose and stated objectives of the test, and does not include any
all of the following requirements are fulfilled: recommendation concerning the employment of the examinee.

Text from the 2009-10 Wis. Stats. database updated by the Legislative Reference Bureau. Only printed statutes are certified
unders. 35.18 (2), stats. Statutory changes effective prior to 1-1-11 are printed as if currently in effect. Statutory changes effec-
tive on or after 1-1-11 are designated by NOTES. Report errors at (608) 266-3561, FAX 264-6948, http://www.le-
gis.state.wi.us/rsb/stats.html



Electronic reproduction of 2009-10 Wis. Stats. database, current through 2011 Wis. Act 8 and February 4, 2011.
Updated 09-10 Wis. Stats. Database 18
111.37 EMPLOYMENT RELATIONS Not certified under s. 35.18 (2), stats.

3. Maintains all opinions, reports, charts, written questionsiake, amend and rescind such rules as are necessary to carry out
lists and other records relating to the test for at least 3 years atftés subchapter. The department or the commission may, by such
administration of the test. agents omgencies as it designates, conduct in any part of this state

(7) DiscLOSUREOF INFORMATION. No person other than theany proceeding, hearing, investigation or inquiry necessary to the
examinee may disclose information obtained during a polygrap@rformance of its functions. The department shall preserve the
test, except that a polygraph examiner may disclose informat®@enymity of any employee who is the aggrieved party in a com-
acquiredrom a polygraph test to the examinee or any other perd@laint of discrimination in promotion, compensation or terms and
specifically designated in writing by the examinee. conditions of employment, of unfair honesty testing or of unfair

(8) ENFORCEMENTPROVISIONS. (a) In addition to the rights, 9€N€tiC testing against his or her present employer until a deter-

tion as to probable cause has been made, unless the depart-

remedies and procedures under ss. 111.375 and 111.39, 8 : ) ; S
employer who violates this section may be required to forfeit iGNt determines that the anonymity will substantially impede the
more than $10,000. Investigation.

(b) The rights, remedies and procedures provided by this see, &, "5 % QU AP0 Tore 2ar s, w8 1961 - 554 . 15
tion may not be waived by contract or otherwise, unless thalis 16s1's. 111 375 1991 &, 117; 2003 a. 33. ' e

waiver is part of a written settlement agreed to and signed by theross-reference: See also ch. DWD 218, Wis. adm. code.

parties to an action or complaint under this section. Administrative remedies available under the fair employment act, subch. Il of ch.
History: 1979 c. 319; 1981 c. 334 ss. 12, 24; Stats. 1981 s. 111.37; 1991 a. 24, are the exclusive remedies for violations. The act does not provide a remedy for
1995 a. 314, 448 1997 a. 35. e ' ey " ‘emotional distress resulting from discriminatory firing. Bachand v. Connecticut
' ’ ’ T General Life Insurance Co. 101 Wis. 2d 617, 305 N.W.2d 149 (Ct. App. 1981).
111.371 Local ordinance; collective bargaining agree- 111.38 Investigation and study of discrimination.

ments. Section 111.37 does not do any of the following: Except as provided under s. 111.375 (2), the department shall:

(1) Prevent a county, city, village or town from adopting an . .
ordinance that prohibits honesty testing, restricts the use of hgg(l) Investigate the existence, character, causes and extent of
in

esty tesfing to a greater extent than s. 111.37 or provides emp crimination irthis state and the extent to which the same is sus-

- . : . tible of elimination.
ees with more rights and remedies with respect to honesty tes . N
than are provided under s. 111.37. 2) Study the best and most practicable ways of eliminating

2 S q t hibit - f lectidlY discrimination found to exist, and formulate plans for the
(2) Supersede, preempt or prohibit provisions of a collectiygimination thereof by education or other practicable means.
bargaining agreement that prohibit honesty testesirict the use

of honesty testing to a greater extent than s. 111.37 or provides) Publish and disseminate reports embodying its findings

employees with more rights and remedies with respect to hon the results of its investigations and studies relating to discrimi-
testing than are provided under s. 111.37. nation and ways and means of reducing or eliminating it.

History: 1991 a. 289, 315. (4) Confer, cooperate with and furnish technical assistance to

employers, labor unions, educational institutions and other public

111.372 Use of genetic testing in employment situa- or private agencies in formulating programs, educational and
tions. (1) No employer, labor organization, employmenotherwise, for the elimination of discrimination.

agency or licensing agency may directly or indirectly: (5) Make specific and detailed recommendations to the inter-

(a) Solicit, require or administer a genetic test to any personested parties as to the methods of eliminating discrimination.
a condition of employment, labor organization membership or (6) Transmit tathe legislature from time to time recommenda-
licensure. tions for any legislation which may be deemed desirable in the
(b) Affect the terms, conditions or privileges of employmenlight of the department’s findings as to the existence, character and
labor organization membership or licensure or terminate thauses of any discrimination.
employment, labor organization membership or licensure of anydistory: 1977 c. 196; 1981 c. 334 ss. 18, 25 (2); Stats. 1981 s. 111.38.
person who obtains a genetic test.

. . 1.39 Powers and duties of department.  Except as pro-
(2) Except as provided in sub. (4), no person may sell to jr :
interpretfor an employer, labor ganization, employment agency ided under s. 111.375 (2), the department shall have the follow

or licensing agency a genetic test of an employee, labor organf?&.POWers and duties in carrying out this subchapter: .
tion member oficensee or of a prospective employee, labor orga- (1) The department may receive and investigate a complaint
nization member or licensee. charging discrimination, discriminatory practices, unfair honesty

sting or unfaigenetic testing in a particular case if the complaint
'filed with the department no more than 300 days after the
lleged discrimination, unfair honesty testing or unfair genetic
>5ting occurred. The department may give publicity to its find-

(3) Any agreement between an employer, labor organizati
employmentgency or licensing agency and another person off
ing employment, labor organization membership, licensure or
pay or benefit to that person in return for taking a genetic tes s in the case

prohibited. (2) In carrying out this subchapter the department and its duly
(4) This section does not prohibit the genetic testing of %@horized agents are empowered to hold hearings, subpoena wit-
Vi

employee who requests a genetic test and who provides wri sestake testimony and make investigations in the manner pro-

and |nformed.consent to taking a genetic test for any of the follo ded %as. 103.005. ¥I'he department o?its duly authorized agrt)ents

INg purposes: , . . ay privilege witnesses testifying before them under the provi-
(a) Investigating a worker's compensation claim under Cg;ons of this subchapter against self-incrimination.

102. - , . (3) The department shall dismiss a complaint if the person fil-
(b) Determining the employee’s susceptibility or level of expeng 'the complaint fails to respond within 20 days to any correspon-

sure to potentially toxic chemicals or potentially toxic substancgggnce from the department concerning the complaint and if the

in the workplace, if the employer does not terminate th&respondence &nt by certified mail to the last-known address
employee, otake any other action that adversely affects any ter@r the person.
ult

condition or privilege of the employee’s employment, as a res
of the genetic test.

History: 1991 a. 117.

The New Genetic World and the Law. Derse. Wis. Law. April 2001.

(4) (&) The department shall employ such examiners as are
necessary to hear and decide complaints of discrimination and to
assist in the effective administration of this subchapter. The
examiners may make findings and orders under this section.
111.375 Department to administer. (1) This subchapter  (b) If the department finds probable cause to believe that any
shall be administered by the department. The department ndé&scriminationhas been or is being committed, that unfair honesty
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testing has occurred or is occurring or that unfair genetic testiagt—known address of the respondent the findamgisorder shall

has occurred or is occurring, it may endeavor to eliminate the considered final for purposes of enforcement under sub. (4) (d).
practice by conference, conciliation or persuasion. If the depdfta timely petition is filed, the commission, on review, may either
ment does not eliminate the discrimination, unfair honesty testiaffirm, reverse or modify the findings or order in whole or in part,
or unfair genetic testing, the department shall issue and senar aet aside the findings and order and remand to the department
written notice of hearing, specifying the nature of the discriminéer further proceedings. Such actions shall be based on a review
tion that appears to have been committed or unfair honesty testifighe evidence submitted. If the commission is satisfied that a
or unfair genetic testing that has occurred, and requiring the pmspondent or complainant has been prejudiesduse of excep-

son named, in this section called the “respondent”, to answer tie@al delay in the receipt of a copy of any findings and order it
complaint at a hearing before an examiriére notice shall spec- may extend the time another 21 days for filing the petition with the
ify a time of hearing not less than 30 days after service of the cahepartment.

plaint, and a place of hearing within either the county of the (c) On motion, the commission may set aside, modify or
respondent’s residence or the county in which the discriminatigtange any decision made by the commission, at any time within
unfair honesty testing or unfair genetic testing appears to hag@days from the date thereof if it discovers any mistake therein,
occurred. The testimony at the hearing shall be recorded or takeipon the grounds of newly discovered evidence. The commis-
down by a reporter appointed by the department. sion may on its own motion, for reasons it deems sufficient, set
(c) If, after hearing, the examiner finds that the respondent leasde any final decision of the commission within one year from
engaged imliscrimination, unfair honesty testing or unfair genetithe date thereof upon grounds of mistake or newly discoesred
testing, the examiner shall make written findings and order suténce, and remand the case to the department for further proceed-
action bythe respondent as will effectuate the purpose of this subgs.
chapter, with or without back pay. If the examiner awards any (d) If the commission affirms a finding that the respondent has
payment to an employee because of a violation of s. 111.321dpgaged in discrimination, unfair honesty testing, or unfair
an individual employed by the employer, under s. 111.32 (6), thenetic testing as alleged in the complaint, the commission shall
employer of that individual is liable for the payment. If theerve a certified copy of the commission’s decision on the com-
examiner finds a respondent violated s. 111.322 (2m), thRinanttogether with a notice advising the complainant that after
examiner shall award compensation in lieu of reinstatementtie completion of all administrative proceedings under this sec-
requested by all parties and may award compensation in lieuigh he orshe may bring an action as provided in s. 111.397 (1) (a)
reinstatement if requested by any party. Compensation in lieu®fecover compensatory and punitive damages as provided in s.
reinstatement for a violation of s. 111.322 (2m) may not be |eBB1.397 (2) (a) and advising the complainant of the time under s.
than 500 times nor more than 1,000 times the hourly wage of thig.397(1) (b) within which the action must be commenced or be
person discriminated against when the violation occurred. Bas#red.
pay liability may not accrue from a date more than 2 years prior gy |t an order issued under sub. (4) is unenforceable against
to the filing of a complaint with the department. Interim earnin labor organization in which membership is a privilege, the
or amounts earnable with reasonable diligence by the person? ployerwith whom the labor organization has an all-union shop
criminated against or subjected to unfair honesty testing or unigif;eement shall not be held accountable under this chapter when
genetic testing shall operate to reduce back pay otherwise allﬁ; employer is not responsible for the discrimination, the unfair
able. Amounts received by the person discriminated againstghesty testing or the unfair genetic testing. '
subject to the unfair honesty testing or unfair genetic testing afsiory: 1973 c. 268; 1977 c. 29, 196; 1979 c. 221, 319, 355; 1981 c. 334 ss. 20,
unemployment benefits or welfare payments shall not reduce #52); Stats. 1981 s. 111.39; 1983 a. 122; 1989 a. 228; 1991 a. 117; 1995 a. 27; 2009
back pay otherwise allowable, but shall be withheld from the pér-20- . )
son discriminated against or subject to unfair honesty testing o rgss_mference' See also LIRC and ch. DWD 218, Wis. adm. code.

. . . L . . epartment order that was broader in scope than the nature of the discrimination
unfair genetic testing and immediately paid to the unemploymeet orth in the notice of hearing was overbroad. Chicago, Milwaukee, St. Paul &
reserve fund or, in the case of a welfare payment, to the welfAgeific Railroad Co. v. DILHR, 62 Wis. 2d 392, 215 N.W.2d 443 (1972).
agency making the payment. An employer found to have discriminated against a female employee with respect

e ... torequired length of pregnancy leave and applicable employee benefits was denied
(d) The department shall serve a certified copy of the finding&quate notice of the leave benefits issue prior to hearing as required by s. 111.36

and order on the respondent, the order to have the same ford@)4® ([j”gl%s- 111|-39 (4) (b)|] agd s.dZ“27.09,t 1%.1 SFat.S-'tbecgUS‘ii 1 ‘h,ez)”t%tice
: TECeiVe e employer merely charged “an act of discrimination due to sex; e
other orders of the department and be enforced as provided 'ﬁ)lﬁplaint specified the discriminatory act as the refusal to rehire the employee as

103.005. Any person aggrieved by noncompliance with the ordeson as she was able to return to work; 3) DILHR characterized the complaint as

may have the order enforced specifically by suit in equity. |f tijevolving only length of the required leave; and 4) the discriminatory aspects of the
ineffi hat th h - L7 L required pregnancy leave and applicable benefits constituted separate legal issues.

examinerfinds that the respondent has not engaged in discrimiNgsconsin Telephone Co. v. DILHR, 68 Wis. 2d 345, 228 N.W.2d 649 (1975).

tion, unfair honesty testing, or unfair genetic testing as alleged i court should not use ch. 227 or s. 752.35 to circumvent the policy under3s 11

the complaint, the department shall serve a certified copy of (Be)(c) [;T?W Séhlll-39 () )] fEhat ptrocefedifmpjsI gefqre the gﬁmmisgo'\rlw are eRr?t to be
H , : H H ; reppeneanore than one year arter entry or a final decision. ICago

examiner’s findings on the complainant, together with an ord,§§|mad v. LIRC, 91 Wis. 2d 462, 283 N.W.2d 603 (Ct. App. 1979).

dismissing the complaint. If the examiner finds that the respona vaid offer of reinstatement terminates the accrual of back pay. The commission

dent has engaged in discrimination, unfair honesty testing, eoed in finding an employer’s offer to be sufficient. Prejudgment interest should be

; ; ; ; i rded on back pay. Anderson v. LIRC, 111 Wis. 2d 245, 330 N.W.2d 594 (1983).
unfair genetic testing as alleQed in the complalnt, the departm ub. (1) is a statute of limitations. As such it is dinmaétive defense that may be

shallserve a certified copy of the examiner’s findings on the CoRjajved. Mitwaukee Co. v. LIRC, 113 Wis. 2d 199, 335 N.W.2d 412 (Ct. App. 1983).
plainant,together with a notice advising the complainant that afterunder s. 111.36 (3) (b) [now s. 111.39 (4) (c)] the department may award attorney

the completion of all administrative proceedings under this Séfzfl()) grevailing complainant. Watkins v. LIRC, 117 Wis. 2d 753, 345 N.W.2d 482
tion he orshe may bnng an action as prowded Ins. 111'39.7 (1) 6 i)ndersub. (1), “filing” does not occur until the complaint is received by the depart-
to recover compensatory and punitive damages as provided iR and when discrimination “occurred” in termination cases is the date of the date
111.397 (2) (a) and advising the complainant of the time undepfotice of termination. Hilmes v. DILHR, 147 Wis. 2d 48, 433 N.w.2d 251 (Ct.
111.397(1) (b) within which the action must be commenced or HP- 1988 . .
barred The personnel commission may not award costs and attorney fees for discovery
. motions filed against the state under the fair employment act. DOT v. Personnel

(5) (@ Any respondent or complainant who is dissatisfiggpmmission, 176 Wis. 2d 731, 500 N.W.2d 664 (1993).
with the findings and order of the examiner may file a written peti_\ﬁctims of discrimination in the work place who voluntarily quit a position must

. . . L - “show constructive discharge to recover back pay and reinstatement. Marten Trans-
tion with the department for review by the commission of the flném, Ltd. v. DILHR, 176 V\ﬁS, 2d 1012, 501 Nﬁ’,\,}éd 391 (1993).

ings and order. Evidence of acts occurring outside of the sub. (1) 300-day statute of limitations

e . eriod may be admitted as proof of a state of mind for acts during a relevant time.
(b) If no petition is filed within 21 days from the date that &b and Processing v. LIRC, 206 Wis. 2d 309, 557 N.W.2d 419 (Ct. App. 1996),

copy of the findings and order of the examiner is mailed to the-1119.
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What constitutes reasonable diligence under sub. (4) (c) is to be determined from 1, |n the case of a defendant that employs 100 or fewer

all the facts of a case. U. S. Paper Converters, Inc. v. LIRC, 208 Wis. 2d 523, ; ;
N.W.2d 756 (Ct. App. 1997). 96-2055. 3?ﬁployees for each working day in each of 20 or more calendar

A proposed rule that would prohibit departmental employees from making pubf€€Ks in the current or preceding year, $50,000.

any information obtained under s. 111.36 [now s. 111.39] prior to the time an adjudi- 2 |n the case of a defendant that employs more than 100 but
catory hearing takes place, if used as a blanket to prohibit persons from inspecti

r H .

copyingpublic papers and records, would be in violation of s. 19.21. The open mgﬁgf)"er than 201 emp|0¥ees for each working d_ay in each of 20 or

ings law [now ss. 19.81 to 19.98] is discussed. 60 Atty. Gen. 43. more calendar weeks in the current or preceding year, $100,000.
The department may proceed in a matter despite a settlement between the partie

if the agreement does not eliminate the discrimination. The department may app[%/e%' In the case of a defendant that em_ploys mpre than 200 but

a settlement between the parties that does not provide full back pay if the agreed@¥#er than 501 employees for each working day in each of 20 or

willlJel(;minTa{? t%u?l;mg _p_rlag_icr?torA a?-t 66 /?ttgl._Ghen. 28{ ive disch thmore calendar weeks in the current or preceding year, $200,000.
nder Title VII of the Civil Rights Act, to establish constructive discharge, the

plaintiff must must show that an abusive working environment became so intolerable 4. In the case of a d_efendar_'t that employs more than 500
that resignation qualified as a fitting response. Unless the plaintiff quits in reasonafaployees for each working day in each of 20 or more calendar

response to an employer-sanctioned adverse action officially changing his or\igfaks in the current or preceding year $300,000
employment status, an employer may defend against a claim by showing that: 1) T ! ! ’

had installed an accessible and effective policy for reporting and resolving sexual(C) If the circuit court orders any payment under par. (a)

harassmentomplaints; and 2) the plaintiff unreasonably failed to use that preventib%cause of giolation of s. 11.321, 111.37, or 111.372 by an indi-

S O o P P gy vania Stats Polica v. Sudars, 542 U.S. 129, 159 vibitial employed by an employer, the employer of that individual
is liable for the payment.

111.395 Judicial review. Findings and orders of the commis- (d) 1. In this paragraph, “consumer price index” means the

sion under this subchapter are subject to review under ch. 227erage of theonsumer price index for all urban consumers, U.S.

Orders of the commission shall have the same force as ordersigfaverage, as determined by the bureau of labor statistics of the

the department under chs. 103 to 106 and may be enforced as\gr8- department of labor.

vided in s.103.005 (11) and (12) or specifically by a suitin equity. 2. Except as provided in this subdivision, beginning on July

In any enforcement action the merits of any order of the commis-2010, and on each July 1 after that, the department shall adjust

sionare not subject to judicial review. Upon such review, or in arife amounts specified in par. (a) 1., 2., 3., and 4. by calculating the

enforcement action, the department of justice shall represent agcentage difference between the consumer price index for the

commission. 12-month period ending on December 31 of the preceding year

111.397 Civil action. (1) (a) Except as provided in this para December 31 of the year before the preceding year and adjusting

graph, after the completion of all administrative proceedings‘l,lose amounts by ;hat percentage difference. The erartment
under’s. 111.39 concerning a violation of s. 111.321, 111.37 all publish the adjusted amounts calculated under this subdivi-

S : 'ston in the Wisconsin Administrative Register, and the adjusted
111.372, the department or a person discriminated against or $ifg nts shall apply to actions commenced under sub. (1) (a)
jected tounfair honesty testing or unfair genetic testing may bringsginning on July 1 of the year of publication. This subdivision
an action in circuit court against any employer, labganization, does not apply if the consumer price index for the 12-month
or employment agency that engaged in that discrimination, un

X ; ! . riod ending on December 31 of the preceding year did not
honesty testing, or unfair genetic testing to recover compensatpyease over the consumer price index for the 12-month period
and punitive damages caused by the violation, plus reason

; ; . Bing on December 31 of the year before the preceding year.
costs and attorney fees incurred in the action. Those damages angm?y: 2009 a. 20. y P gy

in addition to any back pay or other amounts awarded under s.
111.39. The department or a person discriminated against or sub-

jected to unfair honesty testing or unfair genetic testing may not SUBCHAPTER Il
bring anaction under this paragraph against any local governmen-
tal unit, as defined in s. 19.42 (7u), or against any employer, labor PUBLIC UTILITIES

organization, or employment agency employing fewer than 15 ) ] )
individuals for each working day in each of 20 or more calendbt1.50 Declaration of policy. Itis hereby declared to be the
weeks in the current or preceding year. public policy of this state that it is necessary and essential in the
(b) An action under par. (a) shall be commenced within 60 dajj&dlic interest to facilitate the prompt, peaceful and just settle-
afterthe date on which a copy of the final decision underks3g1 Ment of labor disputes between public utility employers and their
(4) (d) is mailed to the last-known address of the complainant BfPloyees which cause or threaten to cause an interruption in the
if that decision is reviewed by the commission, within 60 dayyiPPly of an essential public utility service to the citizens of this
afterthe date on which a copy of the final decision underis391 state and to that end to encourage the making and maintaining of

(5) (d) is mailed to the last-known address of the complainant,ag'€ements concerning wages, hours and other conditions of
be barred. employment through collective bargaining between public utility

" S . - mployers and their employees, and to provide settlement proce-
(c) If a petition for judicial review of the findings and order o.guresfor labor disputes between public utility employers and their

the commission concerning the same violation as the violati ; : L
giving rise to the action under par. (a) is filed, the court shall Cg{%&ployees In cases where the collective bargaining process has

solidate the proceeding for judicial review and the action un ached an impasse and stalemate and as a result thereof the par-
P g for} dsare unable to effect such settlement and which labor disputes,

par. (). . . . if pot settled, are likely to cause interruption of the supply of an
(2) (a) Subject to pars. (c) and (d), in an action under sub. ghsential public utility service. The interruption of public utility

(a), the circuit court shall order the defendant to pay to the perg@iice results in damage and injury to the public wholly apart

discriminated against or subjected to unfair honesty testingfR§m the effect upon the parties immediately concerned and

unfair genetic testing compensatory damages, and punitive daisates aemergency justifying action which adequately protects
ages under s. 895.043, in an amount that the circuit court or juk% general welfare.

finds appropriate, plus reasonable costs and attorney fees incurregk appiication of the open meetings law to duties of WERC is discussed. 68 Atty.
in the action. Those damages are in addition to any back payer. 171.

other amounts awarded under s. 111.39. The sum of the amount . Lo

of compensatory damages for future economic losses and for pgeig->1 ~Definitions.  When used in this subchapter:
and suffering, emotional distress, mental anguish, loss of enjoy-(1) “Arbitrators” refers to the arbitrators provided for in this
ment of life, and other noneconomic losses and the amountsgbchapter.

punitive damages that a circuit court may order may not exceed2) “Collective bargaining” means collective bargaining of or
the following: similar to the kind provided for by subch. I.
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(3) “Commission” means the employment relations commid:11.55 Conciliator unable to effect settlement;
sion. appointment of arbitrators.  If a conciliator named under s.

(4) “Essential service” means furnishing water, light, heal,11.54 is unable to effect a settlement of a labor dispute between
gas, electric power, public passenger transportation or comraupublic utility employer and its employees within a 15—day
nication, or any one or more of them, to the public in this stat@eriod after the conciliator’s appointment, the conciliator shall

(5) (@) “Public utility employer” means any employer, othefeport that fact to the commission. The commission, if it believes
than the state or any political subdivision thereof, engaged in fhat @ continuation of the dispute will cause or is likely to cause
business of furnishing water, light, heat, gas, electric power, plﬁBe interruption of an essential service, shall submit to the parties
lic passenger transportation or communication, or any one the names of either 3 or 5 persons from the panel provided for in
more of them, to the public in this state; and shall be considefed11.53. Each party shall alternately strike one name from such
to include a rural electrification cooperative association engadi&d of persons. The person or persons left on the list shall be
in the business of furnishing any one or more of such serviceigpointed byhe commission as the arbitrator or arbitrators to hear
utilities to its members in this state. and determine such dispute.

(b) Nothing in this subsection shall be interpreted or construed!iStoy: 1993 a. 492; 1995 a. 225.
to mean that rural electrification cooperative associations a:l]r Existi f affai b intained D
brought under or made subject to ch. 196 or other laws creatién%l'56 xisting state of affairs to be maintained. ur-
governing or controlling public utilities, it being the intent of thdd the pendency of proceedings under this subchapter existing

legislature to specifically exclude rural electrification cooperatiyia9€s, hours, and conditions of employment shall not be changed
associations from the provisions of such laws. by action of either party without the consent of the other.

(c) This subchapter does not apply to railroads nor railroaci-1 Istory: 1979 ¢. 110's. 60 (9).

employees. 111.57 Arbitrator to hold hearings. (1) The arbitrator
History: 1983 a. 189; 1995 a. 225. shallpromptly hold hearings and shall have the power to adminis-
111.52 Settlement of labor disputes through collective ter oaths and compel the attendance of witnesses and the furnish-

bargaining and arbitration. It shall be the duty of public util- ing by the parties of such information as may be necessary to a
ity employers and their employees in public utility operations getermination ofhe issue or issues in dispute. Both parties to the
exertevery reasonablefeft to settle labor disputes by the makin%gpme shall have the opportunity to be present at the hearing,
of agreements through collective bargaining between the partR@thpersonally and by counsel, and to present such oral and docu-
and by maintaining the agreements when made, and to preve,{ﬂqptary e_\/ldence as the arbitrator shall deem relevant testie i
possible, the collective bargaining process from reaching a statdSSUes in controversy.

of impasse and stalemate. (2) It shall be the duty of the arbitrator to make written find-
ings of fact, and to promulgate a written decision and order, upon
111.53 Appointment of conciliators and arbitrators. the issue or issues presented in each case. In making such findings

Within 30 days after July 25, 1947, the commission shall appothe arbitrator shall consider only the evidence in the record. When
a panel of persons to serve as conciliators or arbitrators under &higilid contract is in effect defining the rights, duties and liabilities
subchapter. No person shall serve as a conciliator and arbitraffathe parties with respect to any matter in dispute, the arbitrators
in the same dispute. Each person appointed to said panels shahb# have power only to determine the proper interpretation and
a resident of this state, possessing, in the judgment of the commjsplication of contract provisions which are involved.

sion, the regsite experience and judgment to qualify such person (3) (a) |f there is no contract between the parties, or if there
capably and fairly to deal with labor dispute problems. All'suh 5 contract but the parties have begun negotiations looking to a
appointments shall be made without a consideration of the polflsy; contract or amendment of the existing contract, and wage
cal affiliations of the appointee. Each appointee shall take an ogﬁ}és or other conditions of employment under the proposed new

to perform honestly and to the best of the appointee’s ability theamended contract are in dispute, the factors, among others, to

duties ofconciliator or arbitrator, ahe case may be. Amppoin- e given weight by the arbitrator in arriving at decision, shall
tee may be removed by the commission at any time or may resid de all of the following:

his or her position at any time by notice in writing to the commis- . .
sion. Any vacancy in the panels shall be filled by the commission 1+ A comparison of wage rates or other conditions of employ-
within 30 days after such vacancy occurs. Such conciliators 4R8Nt Of the utility in question with prevailing wage rates or other
arbitrators shall be paid reasonable compensation for services ieflitions of employment in the local operating area involved.
for necessary expenses, in an amount to be fixed by the commis-2. A comparison of wage rates or other working conditions
sion, such compensation and expenses to be paid out of wi® wage rates or other working conditions maintained for the
appropriation made to the commission by s. 20.425 upon swéime or similar work of workers exhibiting like or similar skills
authorizations as the commission may prescribe. under the same or similar working conditions in the local operat-
History: 1993 a. 492. ing area involved.

11154 Conciliation. ~ Ifin any case of a labor dispute betweep, 3. The value of the service to the consumer in the local operat-

L . ; g area involved.
a public utility employer and its employees, the collective bar- . .
gaining process reaches an impasse and stalemate, with the resuff: The overall compensation presently received by the
that the employer and the employees are unable to effect a seflBPI0yees, having regard not only to wages for time actually
mentthereof, then either party to the dispute may petition the Corﬁ_o_rl_(ed but also to wages for time not worked, including, without
mission to appoint a conciliator from the panel, provided for by'8niting the generality of the foregoing, vacation, holidays, and
111.53. Upon the filing of such petition, the commission shdlfher excused time, and all benefits received, including insurance
consider the same, and if in its opinion, the collective bargaini@d Pensions, medical and hospitalization benefits, and the conti-
process, notwithstanding good faith efforts on the part of bdifity and stability of employment enjoyed by the employees.
sides to such dispute, has reached an impasse and stalemate aff) In addition to considering the factors under par. (a), if a
suchdispute, if not settled, will cause or is likely to cause the intgpublic utility employer has more thane plant or office and some
ruption of an essential service, the commission shall appoinoraall of the employer’s plants or offices are found by the arbitrator
conciliator from the panel to attempt to effect the settlement tf be located in separate areas with different characteristics, con-
such dispute. The conciliator so named shall expeditiously meteration shall be given to the establishment of separate wage
with the disputing parties and shall exert every reasonable effiates or a schedule of wage rates and separate conditions of
to effect a prompt settlement of the dispute. employment for plants and offices in different areas.
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(e) The enumeration of factors under pars. (a) and (d) shall hdt.62 Strikes, work stoppages, slowdowns, lock-

be construed as precluding the arbitrator from taking into consaiits, unlawful; penalty. It shall be unlawful for any group of
eration other factors not confined to the local labor market areaployees of a public utility employer acting in concert to call a
that are normally or traditionally taken into consideration in therike or to gaut on strike, or to cause any work stoppage or slow-
determination of wages, hours, and working conditions througbwn which would cause an interruption of an essential service;
voluntary collective bargaining or arbitration between the partigsalso shall be unlawful for any public utility employer to lock out

History: 1999 a. 83; 2001 a. 103. the employer’s employees when such action would cause an inter-

L , ruption of essential service; and it shall be unlawful for any person

111.58 Standards for arbitration. ~ The arbitrator shall not o hersons to instigate, to induce, to conspire with, or to encourage
make any award which would infringe upon the right of thj y other person or persons to engage in any strike or lockout or
employer to manage the employer’s business or which wo F%Wdown owork stoppage which would cause an interruption of
interfere with the internal affairs of the union. an essential service. Any violation of this section by any member

History: 1993 a. 492. of a group of employees acting in concert or by any employer or
by any officer of an employer acting for such employer, or by any
other individual, shall constitute a misdemeanor.

History: 1993 a. 492.

111.59 Filing order with clerk of circuit court; period
effective; retroactivity. (1) In this section, “order” means the
findings, decision and order of the arbitrator.

(2) The arbitrator shall hand down his or her order within 3011.63 Enforcement. The commission shall enforce com-
daysafter his or her appointment; except that the parties may agstiéince with this subchapter and to that end may file an action in
to extend, or the commission may for good cause extend the circuit court of the county in which any violation of this sub-
period for not to exceed an additional 30 days. If the arbitrateisapter occurs to restrain and enjoin the violation and to compel
do not agree, then the decision of the majority shall constitute the performance of the duties imposed by this subchapter. In any
order inthe case. The arbitrator shall furnish to each of the partigsiondescribed in this section, ss. 103.505 to 103.61 do not apply.
and to the public service commission a copy of the order. A certitistory: 1997 a. 253.
fied copy thereof shall be filed in the office of the clerithef cir-
cuit court of the county wherein the dispute arose or where thel.64 Construction. (1) Nothing in this subchapter shall
majority of the employees involved in the dispute resides.  be construed to require any individual employee to render labor

(3) Unless therder is reversed upon a petition for review file@' Service without the employee’s consent, or to make illegal the
pursuant to s. 111.60, the order, together with any other agr@difting ofthe femployees labor or service or the withdrawal from
mentsthat the parties may themselves have reached, shall becéi§e€mployee’s place of employment unless done in concert or
binding upon, and shall control the relationship between the pagreement with others. No court shall have power to issue any
ties from the date on which the order is filed with the clerk of tH0cess to compel an individual e’mployee to render labor or ser-
circuit court, as provided in sub. (2). The order shall contin}yéc€ Or to remain at the employee’s place of employment without
effectivefor one year from that date, but the order may be chandB§ €mployee’s consent. It is the intent of this subchapter only to
by mutual consent or agreement of the parties. No order of tAE?id employees of public utility employer to engage in a strike
arbitrators relating to wages or rates of pay shall be retroactivéfgf® engage in a work slowdown or stoppage in concert, and to
a date before the date of the termination of any contract which id a public utility employer to lock out the employer’s
haveexisted between the parties, or, if there was no prior contret ployeeswhere such acts would cause an interruption of essen-
to a date before the day on which the demands involved in the fal service.
pute were presented to the other party. The question whether of2) All laws and parts of laws in conflict herewith are to the
not new contract provisions or amendments to an existing conti@gient of such conflict concerning the subject matter dealt with in
are retroactive to the terminating date of a present contrdbis subchapter supplanted by the provisions of this subchapter.
amendments guart thereof, shall be matter for collectivedzin- History: 1993 a. 492.
ing or decision by the arbitrator.

History: 1993 a. 492; 1995 a. 225. SUBCHAPTER IV

111.60 Judicial review of order of arbitrator. (1) Either
party to the dispute may, within 15 days from the date such order MUNICIPAL EMPLOYMENT RELATIONS
is filed with the clerk of the court, petition the court for a review Cross—-reference:See also chs. ERC 10, 11, 12, 13, 14, 15, 16, 17, 18, and 19, Wis.

of such order on the ground that: adm. code.
(@) The parties were not given reasonable opportunity to pg, 7g Municipal employment. (1) DEFINITIONS. As used
heard; . _ in this subchapter:
(b) The arbitrator exceeded the arbitrator's powers; (@) “Collective bargaining” means the performance of the
(c) The order is not supported by the evidence; or mutual obligation of a municipal employer, through its officers
(d) The order was procured by fraud, collusion or other unlaand agents, and the representative of its municipal employees in
ful means. a collective bargaining unit, to meet and confer at reasonable

(2) A summons to the other party to the dispute shall be issui#des, in good faith, with the intention of reaching an agreement,
as provided by law in other civil cases; and either party shall h&¥eto resolve questions arising under such an agreement, with
the same rights to a change of venue from the county, or téeapect to wages, hours, and conditions of employment, and with
change of judge, as provided by law in other civil cases. respect to a requirement of the municipal employer for a munici-

(3) The judge of the circuit court shall review the order soleR@/ €mployee to perform law enforcement and fire fighting ser-
upon the grounds for review hereinabove set forth and shdfies under s. 61.66[,] and for a school district with respect to any
affirm, reverse, modify or remand such order to the arbitrator B&tter under sub. (4) (o), and for a school district with respect to

to any issue or issues for such further action as the circumsta matter under sub. (4) (n), except as provided in subs. (3m),
require. (3p),and (4) (m) and (mc) and s. 40.81 (3) and except that a munic-

History: 1993 a. 492, ipal employer shall not meet and confer with respect to any pro-
posal to diminish or abridge the rights guaranteed to municipal
111.61 Commission to establish rules.  The commission employeesinder ch. 164. The duty to lgain, howeverdoes not
shallestablish appropriate rules and regulations to govern the coampel either party to agree to a proposal or require the making
duct of conciliation and arbitration proceedings under this subfa concession. Collective bargaining includes the reduction of
chapter. any agreement reached to a written and signed document. The
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municipal employer shall not be required to bargain on subjects b. Involving the consistent exercise of discretion and judg-
reserved to management and direction of the governmental umént in its performance;

except insofar as the manner of exercise of such functions affectsc. Of such a character that the output produced or the result
the wages, hours, and conditions of employment of the municipatomplished cannot be standardized in relatiorgtoem period
employees in a collective bargaining unit. In creating this sugftime;

chapter the legislature recognizes that the municipal employer 4 - Rrequiring knowledge of an advanced type in a field of sci-
mustexercise its powers and responsibilities to act for the goveghee or learning customarily acquired by a prolonged course of
ment and good order of the jurisdiction which it serves, its coyeialized intellectual instruction and study in an institution of
mercial benefit and the health, safety, and welfare of the publiqygher education or a hospital, as distinguished from a general
assure orderly operations and functions within its jurisdictioBcademic education or from an apprenticeship or from training in

subject tahose rights secured to municipal employees by the cqfs performance of routine mental, manual or physical process; or
stitutions of this state and of the United States and by this sub- 2. Any employee who:

chapter. . .
NOTE: Par. (a) is shown as affected by 2009 Wisconsin Acts 15, 28, 34, and & Has completed the courses of specialized intellectual

60 and as merged by the legislativeeference bureau under s. 13.92 (2) (i). Anec- instruction and study described in subd. 1. d.;

essary comma is shown in brackets. Corrective legislation is pending. b. Is performing related work under the supervision ofa pro-
(b) “Collective bargaining unit” means a unit consisting ofssjonal person to qualify to become a professional employee as

municipal employees who are school district employees or @fined in subd. 1.

municipal employees who are not school district employees that .y upronipjted practice” means any practice prohibited under
is determined by the commission to be appropriate for the purpgs subchapter

of collective bargaining. . ) .
B e . . (n) “Referendum” means a proceeding conducted by the com-
_(c) “Commission” means the employment relations COMMiFsission in which employees in a collective bargaining unit may
sion. o cast asecret ballot on the question of authorizing a labgariza-
_ (d) “Craft employee” means a skilled journeyman craftsmafign and the employer to continue a fair-share agreement. Unless
including the skilled journeyman craftsman’s apprentices a@tnajority of the eligible employees vote in favor of the fair-share
helpers, but shall not include employees not in direct line of pragreement, it shall be deemed terminated and that portion of the
gression in the craft. collective bargaining agreement deemed null and void.
_ (e) “Election” means a proceeding conducted by the commis-(ne) “School district employee” means a municipal employee
sion in which the employees in a collective bargaining unit casiio is employed to perform services for a school district.
secret ballot for collective bargaining representatives, or for any nm) “strike” includes any strike or other concerted stoppage
other purpose specified in this subchapter. of work by municipal employees, and any concerted slowdown or
(f) “Fair-share agreement” means an agreement betweesgtider concerted interruption of operations or services by munici-
municipal employer and a labor organization under which all pal employees, or any concerted refusal to work or perform their
any of the employees in the collective bargaining unit are requingslial duties as municipal employees, for the purpose of enforcing
to pay their proportionate share of the cost of the collective baemands upon a municipal employ8uch conduct by municipal
gaining process and contract administration measured by #mployees which is not authorized or condoned by a labor orga-
amount of dues uniformly required of all members. Such aization constitutes a “strike”, but does not subject such labor
agreement shall contain a provision requiring the employer deganization to the penalties under this subchapter. This para-
deduct the amount of dues as certified by the labor organizatigraph does not apply to collective bargaining units composed of
from the earnings of the employees affected by said agreemauhicipal employees who are engaged in law enforceméing or
and to pay the amount so deducted to the labor organization.fighting functions.
(9) “Labor dispute” means any controversy concerning wages, (o) “Supervisor’ means:
hours and conditions of employment, or concerning the represen- 1. As to other than municipal and county fire fighters, any
tation of persons in negotiating, maintaining, changing or seekip@ividual who has authority, in the interest of the municipal
to arrange wages, hours and conditions of employment. employer, to hire, transfer, suspend, lay off, recall, promote, dis-
(h) “Labor oganization” means any employee organization icharge, assign, reward or discipline other employees, or to adjust
which employees participate and which exists for the purposetfeir grievances or effectively to recommend such action, if in
whole or inpart, of engaging in collective bargaining with munici€onnectiorwith the foregoing the exercise of such authority is not
pal employers concerning grievances, labor disputes, wagefsa merely routine or clerical nature, but requires the use of inde-
hours or conditions of employment. pendent judgment.
(@) “Municipal employee” means any individual employed by 2. As to fire fighters employed by municipalities with more
a municipal employer other than an independent contractdvan one fire station, the term “supervisor” shall include all offi-
supervisor, or confidential, managerial or executive employeecers above the rank of the highest ranking officer at each single
G) “Municipal employer” means any city, county, village Station. In municipalities where there is but one fire station, the

town, metropolitan sewerage district, school district, long—terfg'M “supervisor” shall include only the chief and the officer in

caredistrict, transit authority under s. 59.58 (7) or 66.1039, or afg"K immediately below the chief. No other fire fighter shall be

other political subdivision of the state, or instrumentality of orfécluded under the term “supervisor” for the purposes of this sub-

or more political subdivisions of the state, that engages the pter.

vices of an employee and includes any person acting on behalf of2) RIGHTS OF MUNICIPAL EMPLOYEES. Municipal employees

a municipal employer within the scope of the person’s authorigfjallhave the right of self-organization, and the rigffotm, join

express or implied, but specifically does not include a local c@lt assist labor organizations, to bargain collectively through rep-

tural arts district created under subch. V of ch. 229. resentatives of their own choosing, and to engage in lawful, con-
(k) “Person” means one or more individuals, labor organizﬁerted activities for the purpose of collective bargaining or other

tions, associations, corporations or legal representatives. ~ mutual aid or protection, and such employees shall have the right
(L) “Professional employee” means: to refrain from any and all such activities except that employees

. may be required to pay dues in the manner provided in a fair-share
1. Any employee engaged in work: agreement. Such fair-share agreement shall be subject to the right
a. Predominantly intellectual and varied in character a$the municipal employer or a labor organization to petition the

opposed to routine mental, manual, mechanical or physical wockmmission to conduct a referendum. Such petition musifpe
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ported byproof that at least 30% of the employees in the collective 7. To refuse or otherwise fail to implement an arbitration deci-
bargaining unit desire that the fair-share agreement be tersien lawfully made under sub. (4) (cm).

nated. Upon so finding, the commission shall conduct a referen- g After a collective bargaining agreement expires and before
dum. If the continuation of the agreement is not supported byaajther collective bargaining agreement takiegfto fail to fol-
leastthe majority of the eligible employees, it shall be deemed tggw any grievance arbitration agreement in the expired collective
minated. The commission shall declare any fair-share agreengd{yaining agreement.

suspended upon such conditiamsi for such time as the commis- 9. After a collective bargaining agreement expires and before

o pgihr Collectve bargaining agreement (et a o -
! ’ ' any fair-share agreement in the expired collectivgdiaing

sex to receive as a member any employee of the municie%g[ eement
employer in the bargaining unit involved, and such agreem o . ) . Lo
shall be made subject to this duty of the commission. Any of the(b) Itis a prohibited practice for a municipal employee, indi-
parties to such agreement or any municipal employee covelégally orin concert with others:

thereby may come before the commission, as provided in s. 1. To coerce or intimidate a municipal employee in the enjoy-

111.07, and ask the performance of this duty. ment of the employee’s legal rights, including those guaranteed in
Cross-reference: See also ch. ERC 15, Wis. adm. code. sub. (2).

(3) PROHIBITED PRACTICESAND THEIR PREVENTION. (@) Itis a 2. To coerce, intimidate or induce any officer or agent of a
prohibited practice for a municipal employer individually or irmunicipal employer to interfere with any of its employees in the
concert with others: enjoyment of their legal rights, including those guaranteed in sub.

1. To interfere with, restrain or coerce municipal employeé®), or to engage in any practice with regard to its employees
in the exercise of their rights guaranteed in sub. (2). which would constitute a prohibited practice if undertaken by the

2. To initiate, create, dominate or interfere with the formatigificer or agent on the officer’s or agent's own initiative.
or administration oény labor aganization or contribute financial 3. To refuse to bargain collectively with the duly authorized
support to it, but the municipal employer is not prohibited fromfficer or agent of a municipal employer, provided it is the recog-
reimbursing its employees at their prevailing wage rate for thized or certified exclusive collective bargaining representative
time spent conferring with the employees, officers or agents. of employees in an appropriate collective bargaining unit. Such
3. To encourage or discourage a membership in any lalpefusal to bargain shall include, but not be limited to, the refusal
organization byliscrimination in regard to hiring, tenure, or otheto execute a collective bargaining agreement previously agreed
terms or conditions of employment; but the prohibition shall ngpon.
apply to a fair-share agreement. 4. To violate any collective bargaining agreement previously
4. To refuse to bargain collectively with a representative ofeg@reedupon by the parties with respect to wages, hours and condi-
majority of its employees in an appropriate collective bargainitigns of employment affecting municipal employees, including an
unit. Such refusal shall include action by the employer to issueagreement to arbitrate questions arising as to the meaning or
seek to obtain contracts, including those provided for by statuggplication ofthe terms of a collective bargaining agreement or to
with individuals in the collective bargaining unit while collectiveaccept the terms of such arbitration award, where previously the
bargaining, mediation or fact-finding concerning the terms aparties have agreed to accept such awards as final and binding
conditions of a new collective bargaining agreement is in progpon them.
ress, unless such individual contracts contain express languages. To coerce or intimidate an independent contractor, supervi-
providing that the contract is subject to amendment by a subsgr, confidential, managerial or executive employee, officer or
quent collective bargaining agreement. Where the employer ggnt of the municipal employer, to induce the person to become
a good faith doubt as to whether a labor organization claiming thienhember of the labor organization of which employees are mem-
support of anajority of its employees in an appropriategaéning pers.
unit does in fact have that support, it may file with the commission ¢ 15 yafse or otherwise fail to implement an arbitration deci-
a petition requesting an election to that claim. An employer shal(lm lawfully made under sub. (4) (cm).

not be deemed to have refused to bargain until an election has beerJ] llecti S . ¢
held and the results thereof certified to the employer by the com- /- After a collective bargaining agreement expires and before

mission. The violation shall include, though not be limitefNOther collective bargaining agreement taktes:gfto fail to fol-
thereby, to the refusal to execute a collective bargaining agri¥ any grievance arbitration agreement in the expired collective
mentpreviously agreed upon. The term of any collectivgdiar ~ Pargaining agreement.

ing agreement covering municipal employees who are not schoolC) It is a prohibited practice for any person to do or cause to
district employees shall not exceed 3 years, and the term of &gydone on behalf of or in the interest of municipal employers or
collective bargaining agreement covering school district employwunicipal employees, or in connection with or to influence the
ees shall not exceed 4 years. outcome of any controversy as to employment relations, any act

5. To violate any collective bargaining agreement previoudhjohibited by par. (a) or (b). '
agreedupon by the parties with respect to wages, hours and condfzross-reference: See also ch. ERC 12, Wis. adm. code.
tions of employment affecting municipal employees, including an (3M) MILWAUKEE COUNTY ENROLLMENT SERVICESUNIT. A col-
agreement to arbitrate questions arising as to the meanind€§five bargaining agreement that covers municipal employees
application ofthe terms of a collective bargaining agreement or ggrforming services for the Milwaukee County enroliment ser-
accept the terms of such arbitration award, where previously gesunit under s. 49.825 shall contain a provision that permits the

partieshave agreed to accept such award as final and binding ug®iins of the agreement to be modified with respect to hours and
them. conditions of employment by a memorandum of understanding

6. To deduct labor organization dues from an employee’s§tder s. 49.825 (3) (b) 4. _
supervisor’s earnings, unless the municipal employer has bee{3p) CHILD CARE PROVIDER SERVICESUNIT. A collective bar-
presented with an individual order therefor, signed by the munigiaining agreement that covers municipal employees performing
pal employee personally, and terminable by at least the end of &@gvices for the child care provider services unit under s. 49.826
year of its life or earlier by the municipal employee giving at leashall contain a provision that permits the terms of the agreement
30 days’ written notice of such termination to the municip&p be modified with respect to hours and conditions of employ-
employer and to the representative organization, except wherent by a memorandum of understanding under s. 49.826 (3) (b)
there is a fair—share agreement in effect. 4.
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(4) Powers oF THE commissioN. The commission shall be or her costs to the parties, the fact finder shall submit a copy
governed by the following provisions relating to bargaining ithereof to the commission at its Madison office.
municipalemployment in addition to other powers and duties pro- ¢. Nothing herein shall be construed as prohibiting any fact
vided in this subchapter: finder from endeavoring to mediate the dispute, in which the fact

(a) Prevention of prohibited practicesSection 111.07 shall finder isinvolved, at any time prior to the issuance of the fact find-
govern pocedure in all cases involving prohibited practices under’s recommendations.
this subchapter except that wherever the term “unfair labor prac- 4 wjthin 30 days of the receipt of the fact finder’s recommen-
tices”appears in s. 111.07 the term “prohibited practices” shall Bgiions, or within the time period mutually agreed upon by the
substituted. parties,each party shall advise the other, in writing as to its accept-

(b) Failure to bargain. Whenever a dispute arises between gnce or rejection, in whole or in part, of the fact finder’s recom-
municipal employer and a union of its employees concerning th@ndations and, at the same time, transmit a copy of such notice
duty to bagain on any subject, the dispute shall be resolved by tfgethe commission at its Madison office.
commission on petition for a declaratory ruling. The decision ofcross-reference: See also chs. ERC 14 and 40, Wis. adm. code.
the commission shall be issued within 15 days of submission and 4. ‘Applicability.’” This paragraph applies only to municipal
shall haVe the effect Of an order issued under s. 111.07. The fl!é}gmoyees who are engaged in law enforcement or fire f|ght|ng
of a petition under this paragraph shall not prevent the inclusi@mctions.
of the same allegations in a complaint involving prohibited prac- .,y \ethods for peaceful settlement of disputes: other per-
g?fﬁe'r(‘jvgg:g?z;gs a;lllje"%edisthztlrtthéef ?'g;?etso(?fa;gggfn;?tgriuggi@apnel. 1. ‘Notice of commencement of contract negotiations.’
duct prohibited ?)/y thisgsut?chapter P ®or the purpose of adyis_ing the commiss?on of the commence-

Cross—reference: See also chs. ERC 18 and 19. Wis. adm. code ment of contract negotiations, whenever either party requests the
X i L her toreopen negotiations under a binding collectiveyairing

(c) Methods for peaceful settlement of disputes; law enforc%t- h - herwi - if

ment and fire fighting personnel. ‘Mediation.” The commis- agreement, or the parties otherwise commence negotiations If no
%ﬁch agreement exists, the party requesting negotiations shall

sionmay function as a mediator in labor disputes. Such mediat ediatelynotify the commission in writing. Upon failure of the
may be carried on by a person designated to act by the commisi[gpediateyn : mung. Up
uesting party to provide such notice, the other party may so

upon request of one or both of the parties or upon initiation of . . . . L9
cgmmisgion. The function of the rr?ediator shgll be to encourddlify the commission. The notice shall specify the expiration

voluntary settlement by the parties but no mediator shall have i ?I of tthfe c;:;(lstlng CJ’CLI.?C“V? .b";‘fga'”{ﬂg at(‘r:]]reement,. i any, and
power of compulsion. shall set forth any additional information the commission may

Cross-reference: See also ch. ERC 13, Wis. adm. code. require on a form prowded by the commission.

2. ‘Arbitration.’ a. Parties to a dispute pertaining to the mean- 2. ‘Presentation of initial proposals; open meetings.” The
ing or application of the terms of a written collective bargainingieetings between parties to a collective bargaining agreement or
agreement may agree in writing to have the commission or gi@posed collective bargaining agreement under this subchapter
other appropriate agency serve as arbitrator or may designate\shigh are held for the purpose of presenting initiabbéting pro-
other competent, impartial and disinterested person to so sery@sals, along with supporting rationale, shall be open to the pub-

b. A collective bargaining agreement may, notwithstandirl§: Each party shall submit its initial bargaining proposals to the
s. 62.13 (5), contain dispute resolution procedures, including aiiber party in writing. Failure to comply with this subdivision is
tration, that address the suspension, reduction in rank, suspen8Rjrcause to invalidate a collective bargaining agreement under
and reduction in rank, or removal of such personnel. If the pro#@is subchapter.
dures include arbitration, the arbitration hearing shall be public 3. ‘Mediation.” The commission or its designee shall function
and the decision of the arbitrator shall be issued within 180 dag mediator in labor disputes involving municipal employees
of the conclusion of the hearing. uponrequest of one or both of the parties, or upon initiation of the

Cross-reference: See also ch. ERC 16, Wis. adm. code. commission. The function of the mediator shall be to encourage

3. ‘Fact-finding.’ If a dispute has not been settled after a ramluntarysettlement by the parties. No mediator has the power of
sonable period of negotiation and after the settlement proceducesnpulsion.
if any, established by the parties have been exhausted, and the paress-reference: See also ch. ERC 13, Wis. adm. code.
ties are deadlocked with respect to any dispute between them aris4. ‘Grievance arbitration.” Parties to a dispute pertaining to
ing in the collective bargaining process, either party, or the partiae meaning or application of the terms of a written collective bar-
jointly, may petition the commission, in writing, to initiate fact-gaining agreement may agree in writing to have the commission
finding, as provided hereafter, and to make recommendationstany other appropriate agency serve as arbitrator or may desig-
resolve the deadlock. nate any other competent, impartial and disinterested person to so

a. Upon receipt of a petition to initiate fact—finding, the conserve.
missionshall make an investigation with or without a formal hear- Cross-reference: See also ch. ERC 16, Wis. adm. code.
ing, todetermine whether a deadlock in fact exists. After its inves- 5. ‘Voluntary impasse resolution procedures.’ In addition to
tigation the commission shall certify the results thereof. If thhe other impasse resolution procedures provided in this para-
commission decides that fact—finding should be initiated, it shataph, a municipal employer and labor organization may at any
appoint a qualified, disinterested person or 3—member panéhe, as a permissive subject of bargaining, agree in writing to a
when jointly requested by the parties, to function as a fact finddispute settlement procedure, including authorization for a strike

b. The fact finder may establish dates and place of hearifitysmunicipal employees or binding interest arbitration, which is
which shall be where feasible, and shall conduct the hearings ggceptable to the parties for resolving an impasse over terms of
suant to rules established by the commission. Upon request,ang collective bargaining agreement under this subchapter. A
commission shall issue subpoenas for hearings conducted byogy of such agreemesihall be filed by the parties with the com-
fact finder. The fact finder may administer oaths. Upon completission. If the parties agree to any form of binding interest arbi-
tion of the hearing, the fact finder shall make written findings dfation, the arbitrator shall give weight to the factors enumerated
fact and recommendations for solution of the dispute and shatider subds. 7. and 7g. for a collective bargaining unit consisting
cause the same to be served on the parties and the commissiomunicipal employees who are not school district employees
Cost offact-finding proceedings shall be divided equally betweeand under subd. 7r. for a collective bargaining unit consisting of
the parties. At the time the fact finder submits a statement of hisnicipal employees.
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6. ‘Interest arbitration.” a. If in any collective bargaining unipanelchairperson shall be a resident of this state at the time of des-
a dispute relating to one or more issues has not been settled &jtetion.
a reasonable period of negotiation and after mediation by the com-p. The arbitrator shall, within 10 days of his or her appoint-
mission under subd. 3. and other settlement procedures, if aA¥nt, establish a date and place for the conduct of the arbitration
established bthe parties have been exhausted, and the partiesiggring. Upon petition of at least 5 citizens of the jurisdiction
deadlockednith respect to any dispute between them over wagegrved by the municipal employer, filed within 10 days after the
hours and conditions of employment to be included in a new cghte on which the arbitrator is appointed, the arbitrator shall hold
lective bargaining agreement, either party, or the parties jointlypublic hearing in the jurisdiction for the purpose of providing the
may petition the commission, in writing, to initiate compulsongpportunity to both parties to explain or present supporting argu-
final and binding arbitration, as provided in this paragraph. At thgents for theipositions and to members of the public to offer their
time the petition idiled, the petitioning party shall submit in writ- comments and suggestions. The final offers of the parties, as
ing to the other party and the commission its preliminary finglansmitted by the commission to the arbitrator, shall serve as the
offer containing its latest proposals on all issues in disputthinVV pasis for continued negotiations, if any, between the parties with
14 calendar days after the date of that submission, the other pastipect tahe issues in dispute. At any time prior to the arbitration
shall submit in writing its preliminary final offer on all disputethearing, either party, with the consent of the other party, may
issues to the petitioning party and the commission. If a petitigfodify its final offer in writing.
is filed jointly, both parties shall exchange their preliminary final ¢ * prior to the arbitration hearing, either party may, within a
offers in writing and submit copies to the commission at the tifg,e |imit established by the arbitrator, withdraw its final offer and
the petition is filed. mutually agreed upon modifications thereof, if any, and shall

am. Upon receipt of a petition to initiate arbitration, the commmediately provide written notice of such withdrawal to the
mission shall make an investigation, with or without a formalther party, the arbitrator and the commission. If both parties
hearing, to determine whether arbitration should be commencggthdraw their final offers and mutually agreed upon modifica-
If in determining whether an impasse exists the commission fingisns, the labor aganization, after giving 10 days’ written advance
that the procedures set forth in this paragraph have not been casiice tothe municipal employer and the commission, may strike.
plied with and such compliance would tend to result in a settignless both parties withdraw their final offers and mutually
ment, it may order such compliance before ordering arbitratiaigreed upon modifications, tfieal offer of neither party shall be
The validity of any arbitration award or collective bargainingeemed withdrawn and the arbitrator shall proceed to resolve the

agreement shall not be affected by failure to comply with sugispute by final and binding arbitration as provided in this para-
procedures Prior to the close of the investigation each party shataph.

submit in writing to the commission its single final offer con- g gefore issuing his or her arbitration decision, the arbitrator
taining its final proposals on all issues in dispute that are subjegh|i on his or her own motion or at the request of either party,
to interest arbitration under this subdivision. If a party fails to Sugénduct a meeting open to the public for the purpose of providing
mit a single, ultimate final offer, the commission shall close thge opportunity to both parties to explain or present supporting
investigation based on the last written position of the party. Sugiyments for their complete offer on all matters to be covered by
final offers may include only mandatory subjects of bargaininghe proposed agreement. The arbitrator shall adopt without fur-
exceptthat a permissive subject of bargaining may be included fya modification the final offer of one of the parties on all dis-

a party if the other party does not object and shall then be treaﬁgg{gd issues submitted under subd. 6. am., except those items that
as a mandatory subject. No later than such time, the parties spallcommission determines not to be mandatory subjects of bar-
also submit to the commission a stipulation, in writing, ‘_’V'tg%ioningand those items which have not been treated as mandatory
respect to all matters which are agreed upon for inclusion in Gigyjects by the parties, and including any prior modifications of
new or amended collective bargaining agreement. The commygeh offer mutually agreed upon by the parties under subd. 6. b.,
sion, aftereceiving a report from its investigator and determiningnich decision shall be final and binding on both parties and shal
that arbitration should be commenced, shall issue an order reqyii-incorporated into a written collective bargaining agreement.

ing arbitration and immediately submit to the parties a list ofyhe arpitrator shall serve a copy of his or her decision on both par-
arbitrators. Upon receipt of such list, the parties shall alternatglys and the commission.

strike names until a single name is left, who shall be appointed as
arbitrator. The petitioning party shall notify the commission i e ; e
writing of the identity of the arbitrator selected. Upon receipt ]ated by reason of any prohibited practice complaint filed by

such notice, the commission shall formally appoint the ::1rbitrat%'rther party at any tl.me.. -
and submit to him or her the final offers of the parties. The final - The costs oarbitration shall be divided equally between the

offers shall beonsidered public documents and shall be availagpg"ti€s. The arbitrator shall submit a statement of his or her costs
from the commission. In lieu of a single arbitrator and updR Poth parties and to the commission.

request of both parties, the commission shall appoint a tripartite 9- If a question arises as to whether any proposal made in
arbitrationpanel consisting of one member selected by each of figotiations by either party is a mandatory, permissive or prohib-
parties and a neutral person designated by the commission i@ subject of bargaining, the commission shall determine the
shall serve as a chairperson. An arbitration panel has the séfige pursuant to par. (b). If either party to the dispute petitions
powers and duties as provided in this section for any ot commission for a declaratory ruling under par. (b), the pro-
appointed arbitrator, and all arbitration decisions by such paf€edings under subd. 6. c. and d. shall be delayed until the com-
shall be determined by majority vote. In lieu of selection of tHgissionrenders a decision in the matter, but not during any appeal
arbitrator bythe parties and upon request of both parties, the cofif-the commission order. The arbitrator’'s award shall be made in
mission shall establish a procedure for randomly selecting nardésordance with the commission’s ruling, subject to automatic
of arbitrators. Under the procedure, the commission shall subitendment by any subsequent court reversal thereof.

a list of 7 arbitrators to the parties. Each party shall strike one 7. ‘Factor given greatest weight.” In making any decision
name from the list. From the remaining 5 names, the commissiorder the arbitration procedures authorized by this paragraph,
shall randomly appoint an arbitrator. Unless both parties to except forany decision involving a collective bargaining unit con-
arbitration proceeding otherwise agree in writing, every indivigisting of school district employees, the arbitrator or arbitration
ual whose name is submitted by the commission for appointmeanel shall consider and shall give the greatest weight to any state
as an arbitrator shall be a resident of this state at the time of dal or directive lawfully issued by a state legislative or adminis-
mission and every individual who is designated as an arbitratimative officer, body or agency which places limitations on expen-

e. Arbitration proceedings shall not be interrupted or termi-

Text from the 2009-10 Wis. Stats. database updated by the Legislative Reference Bureau. Only printed statutes are certified
under s. 35.18 (2), stats. Statutory changes effective prior to 1-1-11 are printed as if currently in effect. Statutory changes effec-
tive on or after 1-1-11 are designated by NOTES. Report errors at (608) 266-3561, FAX 264-6948, http://www.le-
gis.state.wi.us/rsb/stats.html



Electronic reproduction of 2009-10 Wis. Stats. database, current through 2011 Wis. Act 8 and February 4, 2011.

27 Updated 09-10 Wis. Stats. Database
Not certified under s. 35.18 (2), stats. EMPLOYMENT RELATIONS 111.70

ditures that may be made or revenues that may be collected liyaa school district employees be for a term exceeding 3 years nor
municipal employer. The arbitrator or arbitration panel shall giveay a collective bargaining agreement for any collective bargain-
an accounting of the consideration of this factor in the arbitratoigy unit consisting of school district employees subject to this
or panel’s decision. paragraph be for a term exceeding 4 years. No arbitration award

79. ‘Factor given greater weight.’ In making any decisiomay contain a provision for reopening of negotiations during the
under the arbitration procedures authorized by this paragrafgim of a collective bargaining agreement, unless both parties
except forany decision involving a collective bargaining unit conagree tesuch a provision. The requirement for agreement by both
sisting of school district employees, the arbitrator or arbitratigrarties does not apply to a provision for reopening of negotiations
panel shall consider and shall give greater weight to economiith respect to any portion of an agreement that is declared invalid
conditions in the jurisdiction of the municipal employer than tby a court or administrative agency or rendered invalid by the
any of the factors specified in subd. 7r. enactment of a law or promulgation of a federal regulation.

7r. ‘Other factors considered.” In making any decision under 9. ‘Application.’ a. Chapter 788 does not apply to arbitration
the arbitration procedures authorized by this paragraph, the agdbceedings under this paragraph.

trator or arbitration panel shall give weight to the following fac-  ,  This paragraph does not apply to labor disputes involving

tors: _ o municipal employees who are engaged in law enforcemdiné or
a. The lawful authority of the municipal employer. fighting functions.
b. Stipulations of the parties. Cross—reference: See also chs. ERC 32 and 33, Wis. adm. code.

c. The interests and welfare of the public and the financial (d) Selection of representatives and determination of appro-
ability of the unit ofgovernment to meet the costs of any proposeatiate units for collective bargainingl. A representative chosen
settlement. for the purposes of collective bargaining by a majority of the

d. Comparison of wages, hours and conditions of emplojunicipal em_ployees voting in a collective barge_unmg unit shall
ment of the municipal employees involved in the arbitration pr&€ the exclusive representative of all employees in the unit for the
ceedings with the wages, hours and conditions of employmenpgfpose of collective bargaining. Any individual employee, or
other employees performing similar services. any minority group qf employees in any collective bargair)ir_]g

e. Comparison of the wages, hours and conditions of emplb‘{/mr shalllhave the right to present grievances to .the municipal
ment of the municipal employees involved in the arbitration pr§Mployer inperson or through representatives of their own choos-
ceedings with the wages, hours and conditions of employmenii. and the municipal employer shall confer with said employee
other employees generally in public employment in the sartierelation thereto, if the majority representative has beferdat
community and in comparable communities. the opportunity to be present at the conferen_ces. A_ny adju_stment

f. Comparison of the wages, hours and conditions of empldgSultingfrom these conferences shall not be inconsistent with the
ment of the municipal employees involved in the arbitration préonditions of employment established by the majority representa-

ceedings with the wages, hours and conditions of employmenti$¢ and the municipal employer.
other employees in private employment in the same community 2. a. The commission shall determine the appropriate collec-

and in comparable communities. tive bargaining unit for the purpose of collective bargaining and
g. The average consumer prices for goods and services, c8i@llwhenever possible, unless otherwise required under this sub-
monly known as the cost of living. chapter, avoid fragmentation by maintaining as few collective

h. The overall compensation presently received byntingc- bargainingunits as practicable in keeping with the size of the total
ipal employees, including direct wage compensation, vacatigRtnicipal workforce. In making such a determination, the com-
holidays and excused time, insurance and pensions, medical @#fion may decide whether, in a particular case, the municipal
hospitalization benefits, the continuity and stability of employemployees in the same or several departments, divisions, institu-

ment, and all other benefits received. tions, crafts, professions, or other occupational groupings consti-
i. Changes in any of the foregoing circumstances during tfjii€ acollective bargaining unit. Before making its determination,
pendency of the arbitration proceedings. the commission may provide an opportunity for the municipal

o s ot o v oo e O o byl ey
normally or traditionally taken into consideration in the deter: A hall not d 'dp h that 9 g ¢ :
mination of wages, hours and conditions of employment througf€ commission shall not decide, however, that any group o

voluntary collective bargaining, mediation, fact—finding, arbitra'unicipal émployees constitutes an appropriate collective bar-
tion or otherwise between the parties, in the public service ord@ining unit if the group includes both professional employees
private employment. and nonprofessional employees, unless a majority of the profes-

8. 'Rule making.” The commission shall adopt rules for t::%(I)nal employees vote for inclusion in the unit. The commission

conduct of all arbitration proceedings under subd. 6., includi
but not limited to, rules for:

all not decide that any group of municipal employees consti-
tes an appropriate collective bargaining unit if the group
. N N includes both craft employees and noncraft employees unless a
a. The appointment of tripartite arbitration panels Whefjority ofthe craft employees vote for inclusion in the unit. The
requested by the parties. o o commission shall place the professional employees who are
'b. The expeditious rendering of arbitration decisions, suchgssigned to perform any services at a charter school, as defined in
waivers of briefs and transcripts. s. 115.001 (1), in a separate collective bargaining unit from a unit
c. The removal of individuals who have repeatedly failed that includes any other professional employees whenever at least
issue timely decisions from the commission’s list of qualified0% of those professional employees request an election to be
arbitrators. held to determine that issue and a majority of the professional
d. Proceedings for the enforcement of arbitration decisioreanployees at the charter school who cast votes in the election
8m. ‘Term of agreement; reopening of negotiations.” Exce@€cide to be represented in a separate collective bargaining unit.
for the initial collective bargaining agreement between the partidgon the expiration of any collective bargaining agreement in
and except as the parties otherwise agree, every collective f@iice, the commission shall combine into a single collective bar-
gaining agreement covering municipal employees subject to tg&ning unit 2 or more collective bargaining units consisting of
paragraph shall be for a term of 2 years, but in no case may a school district employees if a majority of the employees voting in
lective bargaining agreement for any collective bargaining umiach collective bargaining unit vote to combine. Any vote taken
consisting of municipal employees subject to this paragraph otbeder this subsection shall be by secret ballot.
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b. Any election held under subd. 2. a. shall be conducted by 4. In determining those terms of the agreement on which there
secret ballot taken in such a manner as to show separatelyish®o mutual agreement and on which the parties have negotiated
wishes of the employees voting as to the unit they prefer. to impasse, as determined by the commission, the arbitrator, with-

c. A collective bargaining unit shall be subject to terminatig?tt restriction because of enumeration, shall have the power to:
or modification as provided in this subchapter. a. Set all items of compensation, including base wages, lon-

d. Nothing in this section shall be construed as prohibitingd2Vity pay, health, accident and disability insurance programs,
or more collective bargaining units from bargaining collectivelp€nsion programs, Jincluding amount of pension, relative con-
through the same representative. ributions, and all eligibility conditions, the terms and conditions

3. Whenever, in a particular case, a question arisasermning of overtime compensation and compensatory time, vacation pay,

representation or appropriate unit, calling for a vote, the comm%'ld vacation eligibility, sickness pay amounts, and sickness pay

sion shall certify the results in writing to the municipal employ igibility, f“fe insurance, uniform allowances aady other simi-
and the labor organization involved and to any other interes El'tem N compensatlon. e

parties. Any ballot used in a representation proceeding shall P- Determine regular hours of work, what activities shall
includethe names of all persons having an interest in representi@yStitute overtime work and all standards and criteria for the
or the results. The ballot should be so designed as to permit a fsignment and scheduling of work.

against representation by any candidate named dratloe. The c. Determine a seniority system, and how seniority shall
findings ofthe commission, on which a certification is based, sh&ffect wages, hours and working conditions.
be conclusive unless reviewed as provided by s. 111.07 (8). d. Determine a promotional program.

4. Whenever the result of an election conducted pursuant to e. Determine criteria for merit increases in compensation and
subd. 3. is inconclusive, the commission, on request of any pattg procedures for applying such criteria.
to the proceeding, may conduct a runoff election. Any such f. Determine all work rules affecting the members of the
requesimust be made within 30 days from the date of certificatiopolice department, except those work rules created by law.
In & runoff election the commission may drop from the ballot the = Establish any educational program for the members of the
name of the candidate or choice receiving the least numberpgfiCe department deemed appropriate, together with a mecha-
votes. nism for financing the program.

5. Questions as to representation may be raised by petition of,  Estaplish a system for resolving all disputes under the

the municipal employer or any municipal employee or any reptggreement, including final and binding 3rd—party arbitration.
sentative thereof. Where it appears by the petition that a situation; - Hotarmine the duration of the agreement and the members
exists requiring prompt action so as to prevent o_r.terminateﬂnm'e department to which it shall apply
emergency, the commission shall act upon the petition forthwith. Establish a system for administration of the collective bar-
The fact that an election has been held shall not prevent the hold-): Yy ;

ning agreement between the parties by an employee of the

ing of another election among the same group of employees, Ht. . h h
appears to the commission that sufficient reason for another eflice department who is not directly accountable to the chief of
police or the board of fire and police commissioners in matters

tion exists. lati hat admini .
Cross—reference: See also ch. ERC 11, Wis. adm. code. re atmg to that administration.

(im) Binding arbitration, first class cities.This paragraph K. Establish a system for conducting interrogations of mem-
shall apply only to members of a police department employed lgc;,rs of the police department that is limited to the hours between
cities of the 1st class. If the representative of members of th&-M. and 5 p.m. on working days, as defined in s. 227.01 (14),
police department, as determined under par. (d), and represehtfe interrogations could lead to disciplinary action, demotion,
tives of the city reach an impasse on the terms of the agreem@hglismissal, but one that does not apply if the interrogation is part
the dispute shall be resolved in the following manner: of a criminal |nve.>s.t|gat|on. ' _

1. Either the representative of the members of the police 5: !N determining the proper compensation to be received by
department or the representativehaf city may petition the com- members of the department under subd. 4., the arbitrator shall uti-
mission for appointment of an arbitrator to determine the terms'ge:
the agreement relating to the wages, hours and working conditions@. The most recently published U.S. bureau of labor statistics
of the members of the police department and other matters sutii?é@ndafds of Living Budgets for Urban Families, Moderate and
to arbitration under subd. 4. igher Level”, as a guideline to determine the compensation nec-

2. The commission shall conduct a hearing on the petitigipSary for members to enjoy a standard of living commensurate
and upon a determination that the parties have reached an imp%&&etheir needs, abilities and responsibilities; and
on matters relating to wages, hours and conditions of employmentP. Increases in the cost of living as measured by the average
or other matters subject to arbitration under subd. 4. on whigRnual increases in the U.S. bureau of labor statistics “Consumer
there is no mutual agreement, the commission shall appointfife Index” since the last adjustment in compensation for those
arbitrator to determine those terms of the agreement on whiggmbers.
there is no mutual agreement. The commission may appoint any6. In determining all noncompensatory working conditions
person it deems qualified, except that the arbitrator may not baral relationships under subd. 4., including methods for resolving
resident of the city which is party to the dispute. disputes under the labor agreement, the arbitrator shall consider

3. Within 14 days of the arbitrator’s appointment, the arbitri€ patterns of employee—employer relationships generally pre-
tor shall conduct a hearing to determine the terms of the agreen¥&iffng between technical and professional employees and their
relating towages, hours and working conditions and other matt&@gPloyers in both the private and public sectors of the economy
subject to arbitration under subd. 4. The arbitrator may subpod}ere those relationships have been established by a labor agree-
witnesses at the request of either party or on the arbitrator’'s ojnt between the representative of those employees and their
motion. All testimony shall be given under oath. The arbitrat§fPloyer.
shalltake judicial notice of all economic and social data presented 7. All subjects described in subd. 4. shall be negotiable
by the parties which is relevant to the wages, hours and workipefween the representative of the members of the police depart-
conditions othe police department members or other matters supent and the city.
ject to arbitration under subd. 4. The other party shall have an 8. Within 30 days after the close of the hearing, the arbitrator
opportunity toexamine and respond to such data. The rules of eshall issue a written decision determining the terms of the agree-
dence applicable to a contested case, as defined in s. 227.01nf@8ht between the parties which were not the subject of mutual
shall apply to the hearing before the arbitrator. agreement and on which the parties negotiated in good faith to
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impasse, as determined by the commission, and which were the3. The payment of compensation in a way that is inconsistent
subject of the hearing under this paragraph. The arbitrator shéth s. 62.13 (5) (h).

state reasons for each determination. Each proposition or fact4. The judge’s authority over the supervisory tasks provided
accepted by the arbitrator must be established by a preponderanee 755.10, if the municipal employee is a clerk who is not an
of the evidence. o _employee of a city of the first class.

9. Subject to subds. 11. and 12., within 14 days of the arbitra-(n) Mandatory subjects of bargainindgn a school district, in
tor’s decision, the parties shall reduce to writing the total agregtdition to any subject of bargaining on which the municipal
ment composed of those items mutually agreed to between dags|oyer is required to bargain under sub. (1) (a), the municipal
parties and the determinations of the arbitrator. The documeRip|oyer is required to bargain collectively with respect to time
shall be sined by the arbitrator and the parties, unless either pagyent during the school day, separate from pupil contact time, to
seeks judicial review of the determination pursuant to subd. 1}repare lessons, labs, or educational materials, to confer or col-

10. All costs of the arbitration hearing, including the arbitraaborate with other staff, or to complete administrative duties.

tor’s fee, shall be borne equally by the parties. ) (0) Mandatory subjects of bargainingn a school district, in

11. Within 60 days of the arbitrator’s decision, either partyddition to any subject of bargaining on which the municipal
may petition the circuit court for Milwaukee County to set asidemployer is required to bargain under sub. (1) (a), the municipal
or e.nforce the arb.ltre}to.r’s decision. .If the decision was within tRenployer is required to bargain collectively with respect to the
subject matter jurisdiction of the_a_rbltrator as set forth in _subd. development of or any changes to a teacher evaluation plan under
the court must enforce the deqlsmn, unless the court finds by a18.225.
clear preponderance of the evidence that the decision was Pro(s) ProcepuRES. Municipal employers, jointly or individu-

cured byfraud, bribery or collusion. The court may not review thﬁlly, may employ a qualified person to discharge the duties of

sufficiency of the evidence supporting the arbitrator’s determingy) ), negotiator and to represent such municipal employers
tion of the terms of the agreement. '

: ) ) . jointly or individually, in conferences and negotiations under this
12. Within 30 days of a final court judgment, the parties shalbction. Ircities of the 1st, 2nd or 3rd class any member of the city
reducethe agreement to writing and with the arbitrator execute tBguncil, including the mayor, who resigns therefrom may, during
agreement pursuant to subd. 9. the term for which the member is elected, be eligible to the posi-
13. Subsequent to the filing of a petition before the commisen of labor negotiator under this subsection, which position dur-
sion pursuant to subd. 1. and prior to the execution of an agriegr said term has been created by or the selection to which is
ment pursuant to subd. 9., neither party may unilaterally alter argsted in such city council, and s. 66.0501 (2) shall be deemed
term of the wages, hours and working conditions of the membgiapplicable thereto.
of the police department or any other matter subject to arbitrationg) peciaration oF PoLicy. The public policy of the state as

under subd. 4-_ _ to labor disputes arising in municipal employment is to encourage
Cross"mf?lfnce'sea?'?o ch. ERC 31, Wis. ad”k:' code. oluntary settlement through the procedures of collective bar-
(L) Strikes prohibited.Except as authorized under par. (Cméaining. Accordingly, it is in the public interest that municipal

5. and 6. c., nothing contained in this subchapter constitute P ; ; ; )
grant of the right to strike by any municipal employee or Iab‘a(r/ﬁployees so desiring be given an opportunity to bargain collec

organization, and such strikes are hereby expressly prohibit@ﬂeIy with the municipal employer through a labor organization

. . - other representative of the employees’ own choice. If such pro-
Paragraph (cm) does not authorize any strike after an injunctiQly res fail, the parties should have available to them a fair,
has been issued against such strike under sub. (7m).

o : < ) _.speedy, effective and, aboatt, peaceful procedure for settlement
(m) Prohibited subjects of bargaining; school district municigs provided in this subchapter.
pal employers.In a school district, the municipal employer is pro- (7) PENALTY FORSTRIKER. (a) Whoever violates sub. (4) (L)

hibited from b_argalnlng coIIec_tl\_/er with respect to: after an injunction against such a strike has been issued shall be

1. Reassignment of municipal employees who perform sghed $10. After the injunction has been issued, any employee
vicesfor a board of school directors under ch. 119, with or withoyhg is absent from work because of purported illness shall be pre-
regard to seniority, as a result of a decision of the board of sch@@ed to be on strike unless the illness is verified by a written
directors to contract with an individual or group to operate [@port from a physician to the employer. Each day of continued
school as a charter school, as defined in s. 115.001 (1), or to "\ﬂglation constitutes a separate offense. The court shall order that
vert a school to a charter school, or the impact of any such r fine imposed under this subsection be paid by means of a
signment on the wages, hours or conditions of employment of ary deduction at a rate to be determined by the court.
municipal employees who pe'rfgrm those services. (b) This subsection applies only to municipal employees who

_ 2. Reassignment of municipal employees who perform seg angaged in law enforcement or fire fighting functions.
vices for a board of school directors, with or without regard to (7M) INJUNCTIVE RELIEF; PENALTIES; CVIL LIABILITY.  (a)
seniority, as aesult of the decision of the board to close or reoan ' ’ '

a school under s. 119.18 (23), or the impact of any such reass|gifnction; prohibited strike. At any time after the commence-
ment on the wages, hou(rs c)nr conditior?s of emp)lloyment of t;g@nt of astrike which is prohibited under sub. (4) (L), the munici-

municipal employees who perform those services. pal employer or any citizen directly affected by such strike may

4. Anv decisi f 2 board of school directors t iract .ﬁgtition the circuit court for an injunction to immediately termi-
- Any decision ot a board 0 SCNool AIrectors to contract Wihe the strike. If the court determines that the strike is prohibited
a school or agency to provide educational programs unde

'uiidersub. (4) (L), it shall issue an order immediately enjoining the

119.235, or the impact of any such decision on the wages, haljty e “3nq'in addition shall impose the penalties provided in par.
or conditions of employment of the municipal employees w%).

perform services for the board.

6. Solicitation of sealed bids for the provision of group heal (b) Injunction; threat to public health or safetAt any time

X -~ . . er a labor organization gives advance notice of a strike under
carebenefits for school district employees as provided in s. 120. (4) (cm) which is expressly authorized under sub. (4) (cm)
(24). . ) . . the municipal employer or any citizen directly affected by such

(mc) Prohibited subjects of bargaining. The municipal strike may petition the circuit court to enjoin the strike. If the court
employer is prohibited from bargaining collectively with respegiys that the strike poses an imminent threat to the public health
to: o o _or safety, the court shall, within 48 hours after the receipt of the
1. The prohibition of access to arbitration as an alternativegetition but after notice to the parties and after holding a hearing,
the procedures in s. 62.13 (5). issue an order immediately enjoining the strike, and in addition
2. The reduction of standards in s. 62.13 (5) (em) 1. to 7.shall order the parties to submit a new final offer on all disputed
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issues to the commission for final and binding arbitration as pifeem the representative of the nonsupervisory municipal employ-
vided in sub. (4) (cm). The commission, upon receipt of the fingks but such requirement does not prevent affiliation by a supervi-
offers of the parties, shall transmit them to the arbitrator or a ssory representative with the same parent state or national orga-
cessor designated by the commission. The arbitrator shall onmi#ation as the nonsupervisory municipal employee
preliminary steps and shall commence immediately to arbitratpresentative.

the dispute. (9) PowERSOF CHIEFOF POLICE. Nothing in s. 62.50 grants the

(c) Penalties. 1. ‘Labor organizations.” a. Any labor orga-chief of police in cities of the 1st class any authority which dimin-
nization which violates sub. (4) (L) shall be penalized by the sushes or in any other manner affects the rights of municipal
pension of any dues check-off agreement and fair-share ageraployeesvho are members of a police department employed by
ment between the municipal employer and such labarcity of the 1st class under this section or under any collective bar-
organization for a period of one year. At the end of the periodgdining agreement which is entered into between a city of the 1st
suspension, any such agreement shall be reinstated unles<ltées and a labor organization representing the members of its
labor oganization is no longer authorized to represent the munipielice department.

pal employees covered by such dues check—off or fair—shar8istory: 1971 c. 124, 246, 247, 307, 336; 1973 c. 64, 65; 1977 c. 178, 186, 272,

: - 342, 449, 1979 c. 32's. 92 (15): 1981 ¢. 20, 112, 187; 1983 a. 189, 192; 1985 a. 20;
agreement or the agreement is no longer in effect. 1985 a. 182 . 57; 1985 a. 318: 1987 a. 153, 399; 1991 a. 136; 1993 a. 16, 429, 492

b. Any labor oganization which violates sub. (4) (L) after arL995 a. 27, 225, 289; 1997 a. 27, 237; 1999 a. 9, 65; 1999 a. 150 s. 672; 2001 a. 16;
injunctionhas been issued shall be required to forfeit $2 per meff5 a 253; 2007 a. 20; 2009 a. 15, 21, 28, 34, 60, 402; 5. 13.92 (2) (i).

_collective bargaining provision that releases only teacher members of a majority
ber per day, but not more than $10,000 per day. Each day of ibnfrom in—service days to attend, with pay, a state convention of the union is dis-

tinued violation constitutes a separate offense. criminatory,but the school board can deny compensation to minority union members
‘ [ ) sl i who attend a regional convention of their union, if the board does so in good faith.
2. ‘Individuals.” Any individual who violates sub. (4) (L).Asezﬁnd Board of Education v. WERC, 52 Wis. 2d 625, 191 N.W.2d 242 (1971).
after an injunction against a strike has been issued shall be fin@gscnool district may discharge teachers who engage in a strike. There is a mean-

$10. Each day of continued violation constitutes a separaigul distinction between governmental employees and nongovernmental employ-

offense. After the injunction has been issued, any munici[?&P'The strike ban imposed on public employees is based upon a valid classification
and the legislation creating it is not an unconstitutional denial of equal protection.

employee who is absent from work because of purported illn@&stonville Education Association v. Joint School District No. 1, 66 Wis. 2d 469, 225
is presumed to be on strike unless the illness is verified by a writteyy.2d 658. Reversed on other grounds. 426 U.S. 482, 49L. Ed 2d 1 (1976).

report from a physician to the municipal employer. The court shalf letter sent to city employees by the mayor and council members during a repre-
ntation election campaign that coercively and erroneously warned employees that

order that any fine imposed under this subdivision be paid § fringe benefits would cease if union representation were accepted was a prohibited
means of @alary deduction at a rate to be determined by the coustior practice under sub. (3) (a) 1.; “benign generalities” contained elsewhere in the

(Ctrila i g : ) : tter were insuicient to overcome its specific threats. A 2nd letter, which predicted
3. ‘Strike in violation of award. Any person who authorize relative loss in benefits and freedom of action, cited the cost of union dues, and

or otherwise participates in a strike after the issuance of any fis@phasized wage rates and fringe benefits, also constituted a prohibited labor prac-

and binding arbitration award or decision under sub. (4) (cm) aifgg- Anemployer may not camouflage threats under the guise of predictions, and the
ements igontext were intended as threats and accepted as such by the employees.

prior to the end of the term of the agreement which the awarddffrc . city of evanevile, 69 Wis. 2d 140, 230 N W 2d 688 (1975)
decision amends or creates shall forfeit not less than $15. Eagthoughemployees seeking to enforce the terms of a collective bargaining agree-

day of continued violation constitutes a separate offense. ment are bound by the remedial provisions therein, the plaintiffs were not required
. , . . . . to exhaust contractual remedies prior to filing their action in court. Browne v. Mil-
4. ‘Contempt of court.” The penalties provided in this paramukee Board of School Directors, 69 Wis. 2d 169, 230 N.W.2d 704 (1975).
graph do not preclude the imposition by the court of any penaltyrhe board of education of a city school district was a proper party and had the
i capacity to maintain an action to enjoin a strike by district teachers. Wisconsin Rap-
for contempt prov@ed by |§W. . ids Joint School District No. 1 v. Wisconsin Rapids Education Association, 70 Wis.
(d) Compensation forfeitedNo municipal employee may be 2d 292, 234 N.w.2d 289 (1975).
paid wages or salaries by the municipal employer for the periodhe fine under sub. (7) applicable to employees violating an injunction against a

i ; i i strike by municipal employees, to be paid by salary deduction, is inapplicable to a
dunng which he or she engages In any strike. laborassociation composed of such employees. Kenosha Unified School District No.

(e) Civil liability. Any party refusing to include an arbitration1 v. Kenosha Education Association, 70 Wis. 2d 325, 234 N.W.2d 311 (1975).
award or decision under sub. (4) (cm) in a written collective barManageriaemployees are those who participate in the formulation, determination,

A e . :«i-and implementation of management policy or possess effective authority to commit
gaining agreement or failing to implement the award or decisidfj, employer’s resources. City of Milwauke®MERC, 71 Wis. 2d 709, 239 N.W.2d

unlessgood cause is shown, shall be liable for attorney fees, intes-(1976).
est on delayed monetary benefits, and other costs incurred in anP/WERC order under sub. (4) (d) 2. a. determining the voting unit and directing

action bythe nonoffending party to enforce the award or decisiofj2 a7 election be held was not E%Vfi’;’sa(bl'g?%’)‘de' ch. 227. City of West Allis v.

(f) Application. This subsection does not apply to strikes Mandatory subjects of collective bargaining under sub. (1) (d) [now sub. (1) (a)]

involving municipal employees who are engaged in law enfordeetween teachers’ associations and school boards are: 1) those primarily related to
wages, hours, and conditions of employment; and 2) the impact of the establishment

ment or fire f'ghtmg functions. of educational policies affecting wages, hours, and conditions of employment. Beloit
(8) SuPERVISORY UNITS. (@) This section, except subs. (]_)Education Association v. WERC, 73 Wis. 2d 43, 242 N.W.2d 231 (1976).

i i grievance was arbitrable under the “discharge and nonrenewal” clause of a bar-
(nm)’ (4) (Cm) and (7m)' applles to law enforcement supervlsoréning agreement when the contract offered by the board was signed by the teacher

| . . al
employed by a 1st class city. This section, except subs. (1) (ngﬂ deleting the title “probationary contract” and the board did not accept this coun-
(4) (cm) and (jm) and (7m), applies to law enforcement supertérofer or offer the teacher a 2nd contract. Jefferson Jt. School District No. 10 v. Jef-

sors employed by a county having a population of 500,000 fgjgon Education Association, 78 Wis. 2d 94, 253 N.W.2d 536 (1977).
ollective bargaining is required regarding decisions primarily related to wages,

more. Fc‘)’r, purposes of such apP“Cat'O“v the term “munici urs, and conditions of employment, but not is not required for decisions primarily
employee” includes such a supervisor. related to the formulation or management of public policy. Unified School District
: _1 of Racine County v. WERC, 81 Wis. 2d 89, 259 N.W.2d 724 (1977).

. (b) This SUbChapter d.o‘?s not preC|Ude law enforcement SU[S\E); labor contract under s. 111.70 may limit the scope of the police chief’s discretion
visors employed by municipal employers other than 1st class Gifder s. 62.13 (4) (a). Glendale Professional Policemen’s Association v. Glendale,
ies and counties having a population of 500,000 or more or f@@Wis. 2d 90, 264 N.W.2d 594 (1978).
f|ght|ng Supervisors from Organizing in Separate units of Supervi]ﬂ applying the doctrine of primary jurisdiction, the trial court did not abuse its dis-

4 . . P cretion by transferring a case involving a prohibited practice under sub. (3) (a) 1. to
sors for the purpose of negotiating with their municipal emplo)f:'e commission after all constitutional issues had been resolved. Browne v. Milwau-
ers. kee Board of School Directors, 83 Wis. 2d 316, 265 N.W.2d 559 (1978).

Cross—reference: See also ch. ERC 11, Wis. adm. code. Under sub. (3) (a) 6., a municipal employer may deduct union dues from the pay-

(c) The commission shall by rule establish procedures for cgbigc\',‘_ S&ER”g”ggt{’N‘i’g'gg rggg“g%% N“”_'V';_Vgggelaifg‘;g;‘?‘"“ of Teachers, Local No.

tiﬁcati_on of SUC|_1 units of_supervisors_ and the levels of SUperVisor&he layoff of public employees due to budget cuts was not a mandatory subject of
to be included in the units. Supervisors may not be members@faining. City of Brookfield v. WERC, 87 Wis. 2d 819, 275 N.W.2d 723 (1979).

the same bargaining unit of which their subordinates arebeiesn  The question of primary jurisdiction arises only when an agency and a court have
o - : jtisdiction over the subject of a matter of dispute. The decision for the court is
The commission may require that the representative of any su%‘:’ther itshould exercise its discretion to retain the case. McEwen v. Pierce County,

visory unit shall be an organization that is a separate local entibywis. 2d 256, 279 N.W.2d 469 (1979).
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Under sub. (3) (a) 6., the fair-share provision of a successor collective bargaininghe status quo to be maintained during negotiations is dynamic. When history
agreement was applied retroactively to a hiatus between agreements. Bershows changes in compensation upon employee attainment of specified experience
WERC, 94 Wis. 2d 214, 287 N.W.2d 829 (Ct. App. 1979); affirmed. 99 Wis. 2d 258yels, the employer is required to continue the practice during negotiations. Jeffer-
299 N.W.2d 248 (1980). son County v. WERC, 187 Wis. 2d 646, 523 N.W.2d 172 (Ct. App. 1994).

Arbitratorsappointed pursuant to the grievance procedure contained in a collective proposal to make the suspension of a police officer subject to arbitration, rather
bargaining agreement properly heldenovdactual hearing to determine whether thanreview under s. 62.13, is not a mandatory subject of bargaining and is in irrecon-
just cause existed for the school board to terminate a tedafrémey v. School Dis-  cilable conflict with s. 62.13. City of Janesville v. WERC, 193 Wis. 2d 492, 535
trict of West Salem, 108 Wis. 2d 167, 321 N.W.2d 255 (1982). N.W.2d 34 (Ct. App. 1995).

_Mediation—arbitratiominder s. 111.70 (4) (cm) is a constitutional delegation of leg- The sheriff's power to appoint, dismiss, or demote a deputy is not constitutionally
islative authority. Milwaukee County v. District Council 48, 109 Wis. 2d 14, 325rotectecand may be limited by eollective bargaining agreement not in conflict with
N.W.2d 350 (Ct. App. 1982). the statutes. Heitkemper v. Wirsing, 194 Wis. 2d 182, 533 N.W.2d 770 (1995). See

A contract provision stating that a teacher speaking or writing as a citizen shalllio Brown County Sheriff Dept. v. Employees Association, 194 Wis. 2d 266, 533
free frolm administrz(ajt_i\_/e and s((j:hool censorghip and g_isciplifng was p_rimarilly rEIhate_(ivFv_zd 766 (1995).
to employment conditions, and was a mandatory subject of bargaining. Blackhawlpe phrase “consisting of school district professional employeesitin(4) (cm)
Teachers' Federation v. WERC, 109 Wis. 2d 415, 326 N.W.2d 247 (Ct. App. 1982 means consisting exclusively of school district professional employees. Madison

Sub.(4) (jm) is constitutional. Brennanv. WERC, 112 Wis. 2d 38, 33LMI\867  Teachersinc. v.Madison Metropolitan School District, 197 Wis. 2d 731, 541 N.W.2d
(Ct. App. 1983). o o o 786 (Ct. App. 1995), 93-3323.

WERC did not abuse its discretion by finding no community of interest betweengp. (4) (d) deals with the rights of an employee or minority group of employees
professional teachers and student interns. Unit fragmentation under d. 111.70 (%fgbrticipate in collective bargaining, and not with the rights of an employee to pro-
2. a. is discussed. Arrowhead United Teachers v. WERC, 116 Wis. 2d 580, 34 ddirectly against an employer for a breach of the collectivgalising agreement.

N.w.2d 709 (1984). ) ) ) __Gray v. Marinette County, 200 Wis. 2d 426, 546 N.W.2d 553 (Ct. App. 1996),
A school board’s anti—-nepotism policy was a mandatory subject of bargaining-1906.
School District of Drummond v. WERC, 121 Wis. 2d 126, 358 N.W.2d 285 (1984). A school board’s implementation of year-round school programs was primarily
Because school supervisors are not subject to this section, a fair-share deduggiared to educational policy, not hours and wages, and was not a mandatory subject
from the paychecks of nonunion superviseas not authorized. Perry v. Milwaukee of bargaining. Racine Education Association v. WERC, 214 Wis. 2d 353, 571
Board of School Directors, 131 Wis. 2d 380, 388 N.W.2d 638 (Ct. App. 1986). N.W.2d 887 (Ct. App. 1997), 97-0306.
A provision in a union’s constitution requiring a local to forfeit its treasury upon The negotiation for wages, hours, and terms of employment for a position created
a vote of disaffiliation was void as against public policy. Wells v. Waukesha Maridering the term of a collective bargaining agreement, which will apply to the new
Bank, 135 Wis. 2d 519, 401 N.W.2d 18 (Ct. App. 1986). position, is a new agreement for that position within sub. (4) (cm) 6., subject to arbi-
The defense of “good cause” under s. 111.70 (7m) () is available to an empldkasion. Local 60 v. WERC, 217 Wis. 2d 602, 579 N.W.2d 59 (Ct. App. 1997),
that fails to implement an arbitration award of retroactive wages within 31 days p9r--1877.
suant to s109.03 (1). Employees Local 1901 v. Brown Coub# Wis. 2d 728, 432 If an employee agrees to waive any federal statutory right, that is an agreement
N.W.2d 571 (1988). betweerthe employee and the employer and is not a collectigalvang agreement.
The3-year limitation under sub. (3) (a) 4. on the term of agreements does not liAfitsuch, it is not a violation of a collective bargaining agreement for an employee to
the scope of deferred compensation proposals. City of Brookfield v. WERC, 1s8use to sign such a waiver in a settlement, and WERC cannot order the employee
Wis. 2d 238, 450 N.W.2d 495 (Ct. App. 1989). to sign the agreement. Thomsen v. WERC, 2000 WI App 90, 234 Wis. 2d 494, 610
The interest arbitration provisions in sub. (4) (cm) 6. apply during the negotiatib‘ﬂw-2d 155,99-1730. ) .
of wages, hours, and conditions of employment for positions newly accreted to a bafhe existence of a qualified economic offer (QEO) under sub. (1) (nc) is funda-
gainingunit. Wausau School District Maintenance UniokMERC, 157 Wis. 2d 315, mentally distinct from the QEO'’s implementation and numerical calculations. A
459 N.W.2d 861 (Ct. App 1990). QEO is made when an employer submits an offer to maintain fringe benefits and
A county’s decision to sell a health care center was not a mandatory subject of BApimum salary increases consistent with sub. (1) (nc). Once a QEO is made, any
gaining. Local 2236, AFSCME, AFL-CIO v. WERC, 157 Wis. 2d 708, 461 N.w.2dSsues concerning the calculation of fringe benefit costs and salaries may still be

286 (Ct. App. 1990). addressed but will not render a QEO invalid. Racine Education Association v.
Whether asubject is a mandatory, permissive, or prohibited subject géivéng, WERbC' 2200 W'f’;p 143' 238(;/\/'2' 2d 3% 616 N.W.2dﬂ50t4,_|%9—0765.f P
including finding a particular contract provision constitutionally prohibiteity ie ubs. (1) (nc) 1. b. and c. and (4) (cm) 8p. are in conflict. The use of “at least” in
determination OWERC. Milwaukee Board of School Directors v. WERC, 163 WisSUP: (1) (nc) 1. b. and c. sets a minimum threshold for salary increases while sub. (4)
2d 739, 472 N.W.2d 553 (Ct. App. 1991). {cm) 8p. states that any modification in a salary schedule can only occur at a minimum

st tothe employer. Sub. (4) (cm) 8p. prevails as the latest expression of legislative
resultant collective bargainiragreement, including those not in dispute. The failur: l. Racine Education Association v. WERC, 2000 W1 App 149, 238 Wis. 2d 33,

; o rhyitrati L A ; ; 6 N.W.2d 504, 99-0765.
to implement an “arbitration decision” arises when an employer fails to incorpor; - ! f . . - . .
specific terms of the award into the resultant agreement or to give retroactive eff z?'shez year contract requirement in sub. (4) (cn) did not prohibit the consideration
g 3

“Arbitration decision” in sub. (3) (a) 7. encompasses all items incorporated int

i ; ; uccessive 2-year contracts in a single vote. Hoffman v. WERC, 208pp/817,
207$c§r:/c\)/rglg geé??]!gglgetroactlve contract. Sauk County v. WERC, 165 Wis. 2d Wis. 2d 1. 625 N.W.2d 906, 001368,
" : P ERC’s determinations that teacher preparation periods are not a mandatory sub-
d e\"a\ghfég%ﬂggyg‘/gp;ﬁ é‘i?fﬁg{;ﬁégﬁra&%ﬁ gg’;’ggi‘;"erelz?guh? eﬁgr\‘; @ﬁyec?ftkyeﬁg?ﬁaa of bargaining and that permissive subjects of bargaining are not to be inciuded
Wis. 2d 658. 484 N.W.2d 152 (1992') ’ * “within “fringe benefits” under sub. (1) (nc) are adopted. As such, a change in prepara-
A. heriff R fad . d d . iqation falls wi tion time did not result in the school district failing to meet the requirements for a
sheriff’s assignment of a deputy to an undercover drug investigation falls witt§jajified economic offer and subject the matter to arbitration under sub. (4m) (cm)

the constitutionally protected powers of the sheriff and could not be limited by a cgl: : [
lective bargaining agreement. Manitowoc Co. v. Local 986B, 168 Wis. 2d 819, ; 33(1?%3%%?5;?%“0” Association v. WERC, 2002 W1 22, 250 Wis. 2d 357, 639

N.W.2d 534 (1992). See also Washington County v. Deputy Sheriff's Associati 1t was reasonable to conclude that an employee of a school district with access to

192 Wis. Zd.72.8‘ 531 N'W'Zd 468 (Ct. App. 1995)' . computer files containing information regarding collective bargaining but who had
hThe constitutional lregu!rements dOf a U“Kmﬁfcﬂon of afg%ncyé fees L;nﬁerfa fair= never been directed to open or read those files and who was trusted not to read those
share agreement include: 1) an adequate explanation of the basis of the fee; 2) g fedyas not a confidential employee under sub. (1) (i). Mineral Point Unified School
sonably prompt opportunity to challenge the amount of the fee before an imparialicr, \WERC, 2002 WI App 48, 251 Wis. 2d 325, 641 N.W.2d 701, 01-1247.
decisionmaker; and 3) an escrow for the amounts reasonably in dispute. BrowneI ‘was reasona’ble for WERC to éonclude: 1) sub. ‘(4) @) 2. a. addre’sses all deter-
WERC, 169 Wis. 2d 79, 485 N'W'Zd 3.76 (1992). . minations of appropriate bargaining units and is not limited to the initial certification

To be chargeable to nonunion, public sector employees under a fair share agf€g1argaining unit; and 2) if craft employees in an existing craft and non—craft bar-
ment,union activities must: 1) be germane to collective bargaining activity; 2) be jussining unit file a severance petition and if the craft employees at issue have never
tified by the governmentss vital policy interest in labor peace and avoiding "free rifie among themselves for inclusion in the mixed unit, the craft employees are
ers;” and 3) not significantly add to the burdening of free speech that is inherenfiitisied to a separate vote on the issue. City of Marshfield v. WERC, 2002 WI App
an agency or union shop. Browne v. WERC, 169 Wis. 2d 79, 4820 3¥6 (1992). 68. 252 Wis. 2d 656. 643 N.W.2d 122 01—0855. ’

No bright-line test exists for determining whether a register in probate, probatgjngerthe facts of the case, WERC did not err in ruling that the school board could
register, or probate commissioner is subject to s. 111.70 and eligible for union Mg} par teachers posting in certain areas of their classrooms signs that stated “Fair
bership. Factors to be considered include budget and administrative duties assi act NOW!” and “Do the Right Thing!” produced by the teachemisn in sup-
t%thzt peisgcg);r; Msanlt0\|1v00| Couréty V. LOCE|1| gsaéxo Wis. C2d 6%2' 489 1'\16'(.\326\/7222 4 gRgt ofits contact negotiations with the school, as such action constituted “lawful con-
ElStd Np\F/)V 2 42;-9 fgegeéso owa County v. lowa County Courthouse, 1S rted activity” within the protection of sub. (2) and not political advocacy. Milwau-

S ,( ). . ) . kee Board of School Directors v. Wisconsin Employment Relations Commission,

When acollective bargaining agreement could cover a dispute and there is no prgog wi App 125, 313 Wis. 2d 525, 758 N.W.2d 814, 07-0840.
vision that specifically excludes the dispute, the agreement’s grievance and arbitra; - ’ : . ) ’ ~
tion provisions apply. Racine Education Association. v. Racine Unified School D{ﬁa{?ounn;ig?rl]grgg?g ?Jr?;ayszgfe t%%?]y ttheGemponees portion of retirement con
trict, 176 Wis. 2d 273, N.w.2d (Ct. App. 1993). A 5 imole t.“y' lective bargaini t oroviding f

Making pension contributions for jailers equal in amount to those for its protect county ordinance implementing a collective bargaining agreement providing for

ive . °
occupation participants (POPS) under s. 40.02 (48) does not require reclassifice}thsrpayment to county employees, upon their leaving government employment, com-

of the jailers as POPS, is allowed under s. 40.05 (2) (g) 1., and is a mandatory suBf sgation for accumulated sick leave earned both before and after the effective date
of bargaining under sub. (1) (). County of LaCrosse v. WERC, 180 Wis. 2d 100, Sp&1e ordinance is valid. 59 Atty. Gen. 209. ) )
N.W.2d 9 (1993). School boards have authority to contract with teachers to provide for an increment
A school board's unilateral change in rules governing the use of sick leave after@hgum in addition to the regular salary in return for the teacher choosing an early
expiration of a collective bargaining agreement changed the status quo and fRHEment option. 63 Atty. Gen. 16. » o )
impermissible. A “zipper” clause in the expired agreement providing that the agreeThe attorney general declines to render an opinion on what is subject to collective
ment superseded all previous agreements did not prevent the examination of pargtaining inview of a preferred legislative intent that, under sub. (4) (b), such ques-
practice in determining thetatus quo. St. Croix Falls School District v. WERC, 188@ions be resolved by WERC through the declaratory judgment procedure, subject to
Wis. 2d 671, 522 N.W.2d 507 (Ct. App. 1994). judicial review. 63 Atty. Gen. 590.
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The Milwalllkee school bgard is autgorizeg %y c|s1i 014121-18 7th) Contracet 7ch a r%tirerreting such arbitration. The commission may initiate collection
Y5 em supplementary to the one under subch.chotz, 1979 stats. 67 Atly. Gen- proceedings against the respondent party for the payment of the

The application of the open meetings law to the duties of WERC is discussed.fifi§lg fee. Fees collected under this subsection shall be credited
Atty. Gen. 171. to the appropriation account under s. 20.425 (1) (i).

A board of education may not prevent a nonunion teacher from speaking on a bar: ieqi i i _
gaining issue at an open meeting. Madison School District, v. WERC, 429 U.S. 167.(4) The commission shall coIIe(_:t ona systematic basis infor
(1976). mation on the operation of the arbitration law under s. 111.70 (4)
~ Ateacher’s allegede factotenure is not a protected property interest. Libert{cm). The commission shall report on the operation of the law to
T%n(elsgt)s?%re discussed. Stevens v. Jt. School Dist. No. 1, Rusk County 429 F. W-Iegislature on an annual basis. The report shall be submitted

WERC and trial courts have concurrent jurisdiction over alleged violations of @ the Ch"_:-‘f clerk of each house of the legislature for distribution
section. Aleman v. Milwaukee County, 35 F. Supp. 2d 710 (1999). to the legislature under s. 13.172 (2).

The crisis of the 70's — who will manage municipal government? Mulcahy, 54 (5) The commission shall. on a regular basis provide training
MLR 315. ! !

Municipal personnel problems and solutions. Mulcahy, 56 MLR 529. programs to prepare individuals for service as arbitrators Or_ar_bi‘
Right to strike and compulsory arbitration: panacea or placebo? Coughlin, Radition panel members l_Jndel’ S. 11]_.-70 (4) (cm). The commission
58 MLR 205. shall engage in appropriate promotional and recruitment efforts to

Mmsfggﬁilnég&m"idpa' labor law: A need for change. Mulcahy and Ruesch, hcourage participation in the training programs by individuals
Final offer interest arbitration in Wisconsin: Legislative history, participant attF—hroughOUt the .State’ InC|Ud|ng .at !eaSt 10 residents .Of each .Con_
tudes, future trends. Clune and Hyde, 64 MLR 455 (1981). gressional qllst_rl_ct. The commission may also provide training
Public sector collective bargaining. Anderson, 1973 WLR 986. programs tondividuals and organizations on other aspects of col-
19l7m7p\7vrtl_ig gggisionmaker—authority of school board to dismiss striking teachefigctive bargaining, including on areas of management and labor
Final offer mediation—arbitration and the limited right to strike: Wisconsin's ne\%iooperatlon d_lrectly or mdlreCtly aﬁeCtlng collective ba_rg_alnl_ng. .
municipal employment bargaining law. 1979 WLR 167. he commission may charge a reasonable fee for participation in

Union security in the public sector: Defining political expenditures related to cdhe programs.
lective bargaining. 1980 WLR 134. Cross-reference: See also ch. ERC 50, Wis. adm. code.
Fact-finding in public employment disputes. Marshall, 43 WBB, No. 6. (6) This subchapter may be cited as “Municipal Employment
- - Relations Act”.
111.71 General provisions. (1) The commission May yjsiory: 1971 c. 124; 1973 . 90; 1981 c. 20; 1983 &, 27; 1985 a. 318; 1991 a. 39;
adopt reasonable rules relative to the exercise of its powers agut a. 16; 1995 a. 27, 216; 2003 a. 33.

authority and proper rules to govern its proceedings and to re%ﬁ ) ) ) .

late the conduct of all elections and hearings. The commissid.-77 Settlement of disputes in collective bargaining

shall, upon request, provide a transcript of a proceeding to a\%}gts complosf(?d %f Iawtenfortcem%nt }t)ersognel art1d Iflre ¢

paty e et a e osnedby i by he s i e e g oty v couny v e,
mission at a uniform rate per page. ranscript fees shal € unicip ers 4 _
credited to the appropriation account under s. 20.425 (1) (i). to bargain collectively in good faith including the duty to refrain

(2) The commission shall assess and collect a filing fee for fIf—omh str;ke§ or lockouts and to comply with the procedures set
ing a complaint alleging that a prohibited practice has been coit below: o . .
mitted under s. 111.70 (3). The commission shall assess and coll) If a contract is in effect, the duty to bargain collectively
lect a filing fee for filing a request that the commission act as Bians that a party to such contract shall not terminate or modify
arbitrator to resolve a dispute involving the interpretation §tchcontract unless the party desiring such termination or modifi-
application of a collective bargaining agreement under s. 111 G&jlon:

(4) (c) 2. or (cm) 4. The commission shall assess and collect a fil{a) Serves written notice upon the other party to the contract
ing fee for filing a request that the commission initiate fact-findf the proposed termination or modification 180 days prior to the
ing under s. 111.70 (4) (c) 3. The commission shall assess and@gpiration date thereof or, if the contract contains no expiration
lect a filing fee for filing a request that the commission act agdate, 6Qays prior to the time it is proposed to make such termina-
mediator under s. 111.70 (4) (c) 1. or (cm) 3. The commissidn or modification. This paragraph shall not apply to negoti-
shallassess and collect a filing fee for filing a request that the co@dions initiated or occurring in 1971.

mission initiate compulsory, final and binding arbitration under s. (b) Offers to meet and confer with the other party for the pur-
111.70 (4) (cm) 6. or (jm) or 111.77 (3). For the performance pbse ofnegotiating a new contract or a contract containing the pro-
commission actions under ss. 111.70 (4) (c) 1., 2. and 3., (cm)pdsed modifications.

4. and 6. and (jm) and 1177 (3), the commission shall require that (c) Notifies the commission within 90 days after the notice pro-
the parties to the dispute equally share in the payment of theJgfad for in par. (a) of the existence of a dispute.

and, for the performance of commission actions involving a com- ) continues in full force and effect without resorting to strike
plaint alleging that a prohibited practice has been commitigdl|ncyout all terms and conditions of the existing contract for a
under s. 111.70 (3), tteemmission shall require that the party f'I'§§riod of 60 days after such notice is given or until the expiration

ing the complaint pay the entire fee. If any party has paid a filigGie of the contract. whichever occurs later.
fee requesting the commission to act as a mediator for a labor dis; '

pute and the parties do not enter into a voluntary settlement of
dispute, the commission may not subsequently assess or coll
filing fee to initiate fact—finding or arbitration to resolve the sam X - . . . - N
labor dispute. If any request for the performance of commission(f) Participates in procedures, including binding arbitration,
actions concerns issues arising as a result of more than one Uf&eed to between the parties. _ _

lated event or occurrence, each such separate event or occurren{@) If there has never been a contract in effect, the union shall
shall be treated as a separate request. The commission shallf#tfy the commission within 30 days after the first demand upon
mulgate rules establishing a schedule of filing fees to be p&i® employer of the existence of a dispute provided no agreement
under this subsection. Fees required to be paid under this subiSei¢ached by that time, and in such case sub. (1) (b), (e) and (f)
tion shall be paid at the time of filing the complaint or the requesitall apply.

for fact—finding, mediation or arbitration. A complaint or request (3) Where the parties have no procedures for disposition of a
for fact-finding, mediation or arbitration is not filed until the dateisputeand an impasse has been reached, either party may petition
such fee or fees are paid, except that the failure of the respondestcommission to initiate compulsory, final and binding arbitra-
party to pay the filing fee for having the commission initiate contion ofthe dispute. If in determining whether an impasse has been
pulsory, final and binding arbitration under s. 111.70 (4) (cm) fieached the commission finds that any of the procedures set forth
or (jm) or 111.77 (3) shall not prohibit the commission from initin sub. (1) have not been complied with and that compliance

e) Participates in mediation sessions by the commission or its
éesentatives if specifically requested to do so by the commis-
&
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would tend to result in a settlement, it may require such com-(9) Section 111.70 (4) (c) 3. and (cm) shall not apply to

pliance as a prerequisite to ordering arbitration. If after such pesaployments covered by this section.

cedures have been complied with or the commission has deter)ﬁs;%%/é 19275180129%71, 301;3 é9g S;:3.64:11697159 3.52592; 71977 €.178;1979 . 325.92
; ; ; ; a. 258; a. 136; a. 16; a. 27.

mined that Comp.“ance WOL.IId not be pr_oductlve of a settlem rgss—reference: See also ch. ERC 30, Wis. adm. code.

?nd the' commission determ!nes th?t an impasse has bee.n reacnQditration under sub. (4) (b), which requires the arbitrataetect the final offer

it shall issue an order requiring arbitration. The commission shalbne of the parties and then issue an award incorporating that offer “without modifi-

i ; i i i H tion,” does not preclude restatement or alteration of the offer to comprise a proper,

in c_onnectlon with Fhe order fO_I’ arbitration submit a panel 0f;ﬁal arbitration award finally disposing of the controversy. Manitowoc v. Manito-

arbitrators from which the parties may alternately strike namgsc Police Dept. 70 Wis. 2d 1006, 236 N.W.2d 231 (1975).

until a single name is left, who shall be appointed by the commistinder the common law an arbitrator need not render an account of the reasons for
i i i&@r her award, nor is a written decision required by ch. 298 [now ch. 788], although

sion asa.rbltrator’. Whpse expensgs shall be Shared e.qua”y betw?l%%rbitrator must weigh the criteria suggested by (6). Manitowoc v. Manitowoc

the parties. Arbitration proceedings under this section shall notrefice Dept. 70 Wis. 2d 1006, 236 N.W.2d 231 (1975).

interrupted or terminated by reason of any prohibited practicesub. (4) (b) permits amendment of a final offer after an arbitration petition is filed

i i i but before an investigation is closed, even if the amendment includes proposals that
charge filed by either party at a,ny time. X . were not negotiated before the filing of the petition. City of Sheboygan v. WERC,
(4) There shall be 2 alternative forms of arbitration: 125 Wis. 2d 1, 370 N.W.2d 800 (Ct. App. 1985).

; o The holding ofManitowocon what constitutes “without modification” is dis-
(a) Form 1. The arbitrator shall have the power to determmc% sed. La Crosse Professional Police Association v. City of LaCrosse, 212 Wis. 2d

all issues in dispute involving wages, hours and conditions g 568 N.w.2d 20 (Ct. App. 1997), 96-2741.
employment_ Right to strike and compulsory arbitration: panacea or placebo? Coughlin, Rader,

(b) Form 2. The commission shall appoint an investigator t%s MLR 205.

determinethe nature of the impasse. The commissimvestiga-

tor shall advise the commission in writing, transmitting copies of SUBCHAPTER V
such advice to the parties of each issue which is known to be in
dispute. Such advice shall also set forth the final offer of each
party as it is known to the investigator at the time that the inves- STATE EMPLOYMENT LABOR RELATIONS

tigation isclosed. Neither party may amend its findeothereaf- Cross—reference: See also chs. ERC 20, 21, 22, 23, 24, 25, 26, 27, and 28, Wis.
ter, except with the written agreement of the other paitg arbi- dm. code.

tratorshall select the final offer of one of the parties and shall issyg; gy peclaration of policy. ~ The public policy of the state

an award incorporating that offer without modification. as to labor relations and collective bargaining in state employ-
~ (5) The proceedings shall be pursuant to form 2 unless the paent, in the furtherance of which this subchapter is enacted, is as
ties shall agree prior to the hearing that form 1 shall control. follows:

(6) Inreaching a decision the arbitrator shall give weight to the (1) It recognizes that there are 3 major interests involved: that
following factors: of the public, that of the employee and that of the employer. These
(@) The lawful authority of the employer. 3 int(_erests are to a considerable extent interrelate_d. Itis the_policy
(b) Stipulations of the parties. of this state to protect and promote each of these interests with due
(c) The interests and welfare of the public and the financ{éagard {0 the sitation and to the rights of the others. .
ability of the unit of government to meet these costs. (2) Orderly and constructive employment relations for
() Compatson o the wages, ho and condions of emp P15 71 0 SMETL TSt f e cuerment
e ages, o i condtions of amblovient o inr GTBiglovc oancoement Saiore 1 oaie. SR o e
ees performing similar services and with other employees gengfailability ofsuitable machinery for fair and peaceful adjustment
ally: . . N of whatever controversies may arise. It is recognized that what-
1. In public employment in comparable communities. ever may be the rights of disputants with respect to each other in
2. In private employment in comparable communities. ~ any controversy regarding state employment relations, neither

(e) The average consumer prices for goods and services, c&ﬁﬂy has any right to engage in acts or practices which jeopardize
monly known as the cost of living. e public safety and interest and interfere with the effective con-

() The overall compensation presently received by thdeUCt of public business.
P - (3) Where permitted under this subchapter, negotiations of

employees, including direct wage compensation, vacation, hqji, 1s and conditions of state employment should result from vol-

Sﬁgﬁzz?i‘éﬁ’éce“ﬁ;ﬁé'r?ﬁe’ 'Qgr‘]’trliﬁﬁs 2?1?1 Fs’te:tfi'lﬁgséfr';i?[')fg)'/m%g Ary agreement between the state and its agents as employer,
and all other benefiis received nd its employees. For that purpose an employee may, if the
. : . ) . employee desires, associate with others in organizing and in bar-
(9) Changes in any of the foregoing circumstances during $&ining collectively through representatives of the employee’s
pendency of the arbitration proceedings. own choosing without intimidations or coercion from any source.
(h) Such other factors, not confined to the foregoing, which are(4) |t is the policy of this state, in order to preserve and pro-
normally or tradltlonally taken |nt0.(?0nS|de|'at|0n in the deter'note the interests of the pub”c’ the emp|0yee and the emp|oyer
mination of wages, hours and conditions of employment througfke, to encourage the practices and procedures of collective bar-
voluntary collective bargaining, mediation, fact-finding, arbitragaining in state employment subject to the requirements of the
tion or otherwise between the parties, in the public service orpgnblic service and related laws, rules and policies governing state

private employment. employment, by establishing standards of fair conduct in state
(7) Proceedings, except as specifically provided in this segmployment relations and by providing a convenient, expeditious
tion, shall be governed by ch. 788. and impartial tribunal in which these interests may have their

(8) (a) This section applies to law enforcement superviscﬁ"sljigg?;_'vlegg'??tzig_elt;erC'nl%‘gj 1093 . 492. 1995 4. 27
employed by a county ha\./mg. a populatlorl of 5.00’000 or more,‘,l’hissubchapter does not prohibit a retroactive contract effective date. Department
For purposes of such application, the term “municipal employeg”administration v. WERC, 90 Wis. 2d 426, 280 N.W.2d 150 (1979).

includes such a supervisor. Application ofopen meeting law to duties of WERC discussed. 68 Atty. Gen. 171.
(b) This section shall not apply to members of a police departgollgctlve negotlatlolns in hlghey education; a symposium. 1971 WLR 1.
ment emploved by a 1st class city nor to anv city. village or tow Public sector collective bargaining. Anderson, 1973 WLR 986.
. ploy .y Yy y City, g nI’he appropriate scope of bargaining in the public sector: The continuing contro-
having a population of less than 2,500. versy and the Wisconsin experience. Weisberger. 1977 WLR 685.
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111.81 Definitions. In this subchapter: with the employer, or its agents, on matters pertaining to terms and
(1) “Collective bargaining” means the performance of theonditions oemployment; but the term shall not include any orga-

mutual obligation of the state as an employer, by its officers an@ation:

agents, and the representatives of its employees, to meet and cofa) Which advocates the overthrow of the constitutional form

fer at reasonable times, in good faith, with respect to the subjesftgjovernment in the United States; or

of bargaining provided in s. 111.91 (1) with the intention of reach- (b) Which discriminates with regard to the terms or conditions

ing an agreement, or to resolve questions arising under suctpfthembership because of race, color, creed, sex, age, sexual ori-

agreement.The duty to bagain, however, does not compel eithegntation or national origin.

party toagree to a proposal or require the making of a concession 1 “maintenance of membership agreement” means an

Collective bargaining includes the reduction of any agreemeaﬂ:}reement between the employer and a labor organization repre-

reached to a written and signed document. _ ~ sentingemployees or supervisors specified in s. 111.825 (5) which
(2) “Collective bargaining unit” means a unit establishegequires that all of the employees or supervisors whose dues are
under s. 111.825. beingdeducted from earnings under s. 20.921 (1) or 111.84 (1) (f)
(3) “Commission” means the employment relations commigt the time the agreement takes effect shall continue to have dues
sion. deducted for the duration of the agreement and that dues shall be
(3h) “Consumer” has the meaning given in s. 46.2898 (feducted from the earnings of all employees or supervisors who
(cm). are hired on or after the effective date of the agreement.

(4) “Craft employee” means a skilled journeyman craftsman, (13) “Management” includes those personnel engaged pre-
including the skilled journeyman craftsman’s apprentices ag@minately in executive and managerial functions, including such
helpers, but shall not include employees not in direct line of prefficials as division administrators, bureau directors, institutional
gression in the craft. heads and employees exercising similar functions and responsi-

(6) “Election” means a proceeding conducted by the commiglities as determined by the commission. _
sion in which the employees in a collective bargaining unit cast a(14) “Office” means the office of state employment relations.
secret ballot for collective bargaining representatives, or for any(15) “Professional employee” means:
other purpose specified in this subchapter. (@) Any employee in the classified service who is engaged in

(7) “Employee” includes: work:

(@) Any state employee in the classified service of the state, as1. Predominantly intellectual and varied in character as
defined in s. 230.08, except limited term employees, sessiofphosed to routine mental, manual, mechanical or physical work;

employees, project employees, supervisors, managementy |nyolving the consistent exercise of discretion and judg-
employees and individuals who are privy to confidential mattefsant in its performance;

affecting the employer—employee relationship, as well as all 3. Of such a character that the output produced or the result
employees of the commission. ) ccomplished cannot be standardized in relatiorgieem period

(b) Program, project or teaching assistants employed by fi&jme:
University of Wisconsin System, except supervisors, manage- 4. Requiring knowledge of an advanced type in a field of sci-

mf\ﬂggg?flgggﬁs tﬁre'de:ﬂdi‘é'd;a_'zmw%’ Zéerglg\t%r:gh?onf'dent'ghce or learning customarily acquired by a prolonged course of
9 ploy ploy p- specialized intellectual instruction and study in an institution of

(c) Assistant district attorneys, except supervisors, managgsher learning or a hospital, as distinguished from a general aca-
ment employees and individuals who are privy to confidentigemic education or from an apprenticeship or from training in the
matters affecting the employer-employee relationship. performance of routine mental, manual or physical processes; or

(e) Attorneys employed in the office of the state public (b) Any employee in the classified service who:

defender, except supervisors, management employees or individ- - .
ualswho are privy to confidential matters affecting the employer—_ +- Has completed the courses of specialized intellectual

employee relationship instruction and study described in par. (a) 4.; and
(f)_Instructional staff employed by the board of regents of the 2. Isl performing rel?ted Wgrk under thefsupgrwsllon Ofl apro-
University of Wisconsin System who provide servimsa char- desfg,lor(;a_ person to qualify to become a professional employee as
ter school established by contract under s. 118.40 (2r) (cm). %€""€ |n“par. (). . . e . "
(g) For purposes of this subchapter only, home care providers.(lsm) Program assistant” or “project assistant” means a

This paragraph does not make home care providers state em duate student enrolled in the University of Wisconsin System
ees for any other purpose except collective bargaining wHo is assigned to conduct research, training, administrative
,, » . . ' responsibilities oother academic or academic support projects or

(8) “Employer” means the state of Wisconsin.

s N programs, except regular preparation of instructional materials for
(9) “Fair-share agreement” means an agreement betweendBfrses or manual or clerical assignments, under the supervision

employer and a labor organization representing employeesgph member of the faculty or academic staff, as defined in s. 36.05

supervisors specified in s. 111.825 (5) under which all of the) or (8), primarily for the benefit of the university, faculty or aca-

employees or supervisors in a collective bargaining unit aigmicstaff supervisor or a granting agency. “Project assistant” or

required to pay their proportionate share of the cost of the collegrogram assistant” does not include a gradsatdent who does

tive bargaining process and contract administration measuredtk which is primarily for the benefit of the student's own learn-

the amount of dues uniformly required of all members. ing and research and which is independent or self-directed.
(9K) “Home care provider” means a qualified provider under (16) “Referendum” means a proceeding conducted by the
s. 46.2898 (1) (f). commission in which employees, or supervisors specified in s.

(9m) “Instructional staff” has the meaning given in rules proi11.825(5), in a collective bargaining unit may cast a secret ballot
mulgated by the department of public instruction under s. 12182 the question of directing the labor organization and the
1) @ 2. employer to enteinto a fair-share or maintenance of membership

(10) “Joint committee on employment relations” means thegreement or to terminate such an agreement.
legislative committee created under s. 13.111. (17) “Representative” includes any person chosen by an

(11) “Labor dispute” means any controversy with respect @mployee to represent the employee.
the subjects of bargaining provided in this subchapter. (17m) “Research assistant” means a graduate student

(12) “Labor organization” means any employee organizatioanrolled in the University of Wisconsin System who is receiving
whose purpose is to represent employees in collective bargairdnstipend to conduct research that is primarily for the benefit of the
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student’s own learning and research and which is independentnaintain, wherever practicable, consistent employment relations
self-directed, but does not include students provided fellowshipslicies and practices throughout the state service.

scholarships, or traineeships which are distributed through other3) with regard to collective bargaining activities involving
tittes such as advanced opportunity fellow, fellow, scholar, @mployees who are assistant district attorneys, the director of the
trainee, and does not include students with either an F-1 or a dffice shall maintain close liaison with the secretary of administra-
visa issued by the federal department of state. tion.

(18) “Strike” includes any strike or other concerted stoppa eHistory: 1977 c. 196; 1983 a. 27 s. 2200 (15); 1985 a. 42; 1989 a. 31; 1995 a. 27,
of work by employees, and any concerted slowdown or other cgA2* & 16, 104; 2003 a. 33,2009 a. 28.
certed interruption of operations or services by employees, or

concertedefusal to work or perform their usual duties as emplo ight of self-organization and the right to form, join or assist labor

ees of t?e state._ R o . _.__organizations, to bargain collectively through representatives of
(19) “Supervisor’ means any individual whose p”nc'paE:)eirown choosing under this subchapter, and to engage in lawful,

work is different from that of the individual's subordinates angncerted activities for the purpose of collective bargaining or

who has authority, in the interest of the employer, to hire, transfgfher mutual aid or protection. Employees shall also have the

suspend, layoff, recall, promote, discharge, assign, reward or i§ht to refrain from any or all of such activities.

cipline employees, or to adjust their grievances, or to authoritapistory: 1971 c. 270; 1995 a. 27.

tively recommend such action, if the individual’s exercise of such

authority is not of a merely routine or clerical nature, but requirg$1.825 Collective bargaining units. (1) Itis the legisla-

the use of independent judgment. tive intent that in order to foster meaningful collectivegaaming,
(19m) “Teaching assistant” means a graduate studemnits must be structured in such a way as to avoid excessive frag-

enrolled in the University of Wisconsin System who is regularijientatiorwhenever possible. In accordance with this policy, col-

assigned teaching and related responsibilities, other than maregtive bargaining units for employees in the classified service of

or clerical responsibilities, under the supervision of a membertbg state, except employees in the collective bargaining units spec-

the faculty as defined in s. 36.05 (8). ified in sub. (1m), are structured on a statewide basis with one col-
(20) “Unfair labor practice” means any unfair labor practicéective bargaining unit for each of the following occupational

specified in s. 111.84. groups:

History: 1971 c. 270; 1975 c. 238; 1977 c. 196; 1981 c. 112; 1983 a. 160, 189, (&) Administrative support.

538;1985 a. 29, 42; 1989 a. 31; 1993 a. 492; 1995 a. 27, 324; 1997 a. 35; 2001 a. 1§, .
2003 a. 33 ss. 1987m, 1988m, 9160; 2009 a. 28. {b) Blue collar and nonbuilding trades.

(c) Building trades crafts.

111.815 Duties of state. (1) In the furtherance of this sub-  (cm) Law enforcement.
chapter, the state shall be considered as a single employer an@y Security and public safety.
employment relations policies and practices throughout the stat e) Technical
service shall be as consistent as practicable. The office shal o
negotiate and administer collective bargaining agreements exceptf) Professional: ,
that the department of health services, subject to the approval of1. Fiscal and staff services.
the federal centers for medicare and medicaid services to use col-2. Research, statistics and analysis.
lective bargaining as the method of setting rates for reimburse- 3. Legal.
ment of home care providers, shall negotiate and administer col- 4  patient treatment.
lective bargaining agreements entered into with the collective 5 Patient care
bargaining unit specified in s. 111.825 (2g). To coordinate the - ) i
employer position in the negotiation of agreements, the office, or 6- Social services.
the department of health services with regard to collective bar- 7. Education.
gaining agreements entered into with the collective bargaining 8. Engineering.
unit specified in s. 111.825 (2g), shall maintain close liaison with g  ggience.
the legislature relative to the negotiation of agreements and the fis
cal ramifications of those agreements. Except with respect to

i

@1.82 Rights of employees.  Employees shall have the

1m) Collective bargaining units for employees in the classi-

. -~ - i service of the state who are employed by the University of
collective bargaining units specified in s. 111.825 (1m), (2) (Yyisconsin Hospitals and Clinics Board are structured with one

and (29), the office is responsible for the employer functions of - L : : .
executive branch under this subchapter, and shall coordinate8 Ilesgye bargaining unit for each of the following occupational
I :

collective bargaining activities with operating state agencies .
matters of agency concern. The legislative branch shall act uporf®) Clerical and related.

those portions of tentative agreements negotiated by the office(b) Blue collar and nonbuilding trades.
that require legislative action. With respect to the collective bar- (c) Building trades crafts.

gaining units specified in s. 111.825 (1m), the University of Wis- (d) Security and public safety.

consin Hospitals and Clinics Board is responsible for the (e) Technical.

employer functions under this subchapteith\téspect to the col- _(2) Collective bargaining units for employees in the unclassi-

lective bargaining unit specified in s. 111.825 (2) (f), the gover| a . 4 .
: . service of the state shall be structured with one collective bar-
ing board of the charter school established by contract undeﬁ ining unit for each of the following groups:

118.40 (2r) (cm) is responsible for the employer functions undé . - . .

this subchapter. it respect to the collective bargaining wsge- (&) The program, project and teaching assistants of the Univer-

cified in s. 111.825 (2g), the department of health servicesS{§ Of Wisconsin-Madison and the University of Wisconsin—Ex-

responsible for the employer functions of the executive brantdnsion.

under this subchapter. _ (b) The prog_ram,_project and teaching assistants of the Univer-
(2) In the furtherance of the policy under s. 111.80 (4), tRyY of Wisconsin-Milwaukee.

director ofthe ofice shall, together with the appointing authorities  (€) The program, project and teaching assistants of the Univer-

or their representatives, represent the state in its responsibilitp#ies of Wisconsin-Eau Claire, Green Bay, La Crosse, Oshkosh,

an employer under this subchapter except with respect to negBgtkside, Platteville, River Falls, Stevens Point, Stout, Superior

ations in the collective bargaining units specified in s. 111.825d Whitewater.

(Am), (2) (f), and (2g). The director of thefioé shall establish and  (d) Assistant district attorneys.
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(e) Attorneys employed in the office of the state publiposes otollective bargaining by a majority of the employees vot-
defender. ing in a collective bargaining unit shall be the exclusive represen-

(f) Instructional staff employed by the board of regents of thative of all of the employees in such unit for the purposes of
University of Wisconsin System who provide servifmsa char- ~ collective bargaining. Any individual employee, or any minority
ter school established by contract under s. 118.40 (2r) (cm). group ofemployees in any collective bargaining unit, may present

(g) Research assistants of the University of Wisconsin-Ma@fi€vances to the employer in person, or through representatives
son and University of Wisconsin-Extension. Cmployes oproup of Smpioyees i reiaton hereto 1 the majorty
Waﬁhk)esesearch assistants of the University of W'Scons'n_Mﬁépresentative has been afforded the opportunity to be present at
0] Résearch assistants of the Universities of Wisconsin— the conferer_lce. Any adjustment resul_ti_ng from such a conference
Claite. & Bav. La C Oshkash Parksida. Plattevi y not be inconsistent with the conditions of employment estab-

aire, Green Bay, La Crosse, Oshkosh, Parkside, Plattevillgned by the majority representative and the employer.

River Falls, Steve_ns Point, .S.IOUt’ S_uperlor, and Whitewater. (2) Whenever the commissiatecides to permit employees to

(29) A collective bargaining unit for employees who argetermine for themselves whether they desire to establish them-
home care providers shall be structured as a single statewide g@lyes as a collective bargaining unit, such determination shall be
lective bargaining unit. conducted by secret ballot. In such instances, the commission

(3) The commission shall assign employees to the approprigtgll cause the balloting to be conducted so as to show separately
collective bargaining units set forth in subs. (1), (1m), (2), ande wishes of the employees in the voting group involved as to the
(29). determination of the collective bargaining unit.

(4) Any labor organization may petition for recognition as the (3) Whenever a question arises concerning the representation
exclusive representative of a collective bargaining unit specifigflemployees in a collective bargaining unit the commission shall
in sub. (1), (1m), (2), or (2g) in accordance with the election proggstermine the representative thereof by taking a secret ballot of
dures set forth in s. 111.83, provided the petition is accompaniié employees and certifying in writing the results thereof to the
by a 30% showing of interest in the form of signed authorizatigiterested parties and to the director of the office. There shall be
cards. Each additional labor organization seeking to appear on fheluded on any ballot for the election of representatives the
ballot shall file petitions within 60 days of the date of filing of theiames ol labor oganizations having an interest in representing
original petition and prove, through signed authorization cardfe employees participating in the election as indicated in peti-
that atleast 10% of the employees in the collective bargaining Usigns filed with the commission. The name of any existing repre-
want it to be their representative. sentative shall be included on the ballot without the necessity of

(4m) If a single representative is recognized or certified tiling a petition. The commission may exclude from the ballot one
represent more than one of the collective bargaining units speuito, atthe time of the election, stands deprived of his or her rights
fied insub. (1m), that representative and the employer may jointipder this subchapter by reason of a prior adjudication of his or
agree to combine the collective bargaining units, subject to ther having engaged in an unfair labor practice. The ballot shall be
right ofthe employees in any of the collective bargaining units thed prepared as to permit a vote against representation by anyone
were combined to petition for an election under s. 111.83 (6) amaimed orthe ballot. The commission’s certification of the results
(7). Anyagreement under this subsection is effective upon writtefiany election is conclusive as to the findings included therein
notice of the agreement by the parties to the commission and tettess reviewed under s. 111.07 (8).

minates upon written notice of termination by the parties to the (4) \Whenever an election has been conducted under sub. (3)
commission or upon decertification of the representative enteripgwhich the name of more than one proposed representative
into the agreement as representative of one of the combined g@ears othe ballot and results in no conclusion, the commission
lective bargaining units, whichever occurs first. may, if requested by any party to the proceeding within 30 days

(5) Although supervisors are not considered employees foom the date of the certification of the results of the election, con-
purposes of this subchapter, the commission may consider a it a runoff election. In that runoff election, the commission
tion for a statewide collective bargaining unit of professionghall drop from the ballot the name of the representative who
supervisors or a statewide unit of nonprofessional supervisorségeived the least number of votes at the original election. The
the classified service, but the representative of supervisors ne@ynmission shall drop from the ballot the privilege of voting
not be affiliated with any labor organization representing emploggainst any representative if the least number of votes cast at the
ees. For purposes of this subsection, affiliation does not inclifitst election was against representation by any named representa-
membership in aational, state, county or municipal federation ofive.

national or international labor organizations. The certified repre- (5) (a) This subsection applies only to the collective bargain-
sentative of supervisors may not bargain collectively with respegy unit specified in s. 111.825 (2) (c).

to any matter other than wages and fringe benefits as provided 'Qb) Upon filing of a petition with the commission indicating a

s.111.91 (). e ) showing of interest of at least 30% of the employees at an institu-
(6) The commission shall only assign an employee of thgn who are included within a collective bargaining unit toege
department of administration, department of transportation @sented by a labor organization, the commission shall hold an
board of regents of the University of Wisconsin System whQection inwhich the employees in that unit at that institution may
engages in the detection and prevention of crime, who enforggge on the question of representation. The labor organization
the laws and who is authorized to make arrests for violations of {igneq irany such petition shall be included on the ballothiv
laws; an employee of the department of administration, depafy gays of the time that an original petition is filed, another peti-
ment of transportation or board of regents of the University b may be filed with the commission indicating a showing of
Wisconsin System who provides technical law enforcement SUgrarest of at least 10% of the employees at the same institution
port to such employees; and an employee of the d_epartmengvﬂ% are included in the same collective bargaining unit to be rep-
transportation who engages in motor vehicle inspection or op&f@sented bynother labor organization, in which case the name of
tor’s license examination to the collective bargaining unit undg{at |apor organization shall be included on the ballot. If more

S“Hb't(l) (ggg' 76 1085 o 42 <5, 4 10 6. 5. 16 1085 a. 332. 1067 a. 331, 14140 ONe original petition ed within a 30-day period concern-
istory: a. 29; a.42ss. 41086, 8, 18; a. 332; a. 331; ; : e ) e
a. 31; 1995 a. 27, 251, 324; 1997 a. 24; 2001 a. 16; 2005 a. 253; 2009 a. 28. g employees in the collective bargaining unit specified in s.

Cross-reference: See also ch. ERC 27, Wis. adm. code. 111825(2) (C), the reSUltS Of a” elections held pursuant to the peti-
tionsshall be announced by the commission at the same time. The
111.83 Representatives and elections. (1) Except as ballot shall be prepared in accordance with sub. (3), except as
provided insubs. (5) and (5m), a representative chosen for the potherwise provided in this subsection.

Text from the 2009-10 Wis. Stats. database updated by the Legislative Reference Bureau. Only printed statutes are certified
under s. 35.18 (2), stats. Statutory changes effective prior to 1-1-11 are printed as if currently in effect. Statutory changes effec-
tive on or after 1-1-11 are designated by NOTES. Report errors at (608) 266-3561, FAX 264-6948, http://www.le-
gis.state.wi.us/rsb/stats.html



Electronic reproduction of 2009-10 Wis. Stats. database, current through 2011 Wis. Act 8 and February 4, 2011.

37 Updated 09-10 Wis. Stats. Database
Not certified under s. 35.18 (2), stats. EMPLOYMENT RELATIONS 111.83

(c) Notwithstanding s. 111.825 (2) (c), the employees at aggining unit at all institutions at which employees have voted to
institution included within the collective bargaining unit at whiclbecome gart of the unit elect to participate in collectivedzan-
no petition is filed and no election is held or at which the emploing, but a majority of the employees at one or more of the institu-
ees indicate, by a majority of those voting in an election, a dedi@nselect not to participate in collective bargaining, then only the
not to participate in collective bargaining are not considered to démployees at those institutions electing not to participate shall not
a part of that collective bargaining unit. be considered a part of that collective bargaining unit.

(d) If at an election held under par. (b), a majority of the (5m) (a) This subsection applies only to a collective bargain-
employees voting in the collective bargaining unit at all institing unit specified in s. 111.825 (29).
tions in which the choice to participate in collective bargaining (am) 1. Subject to subd. 2., the department of health services
receives a majority of the votes cast elect to be represented Ry provide a labor organization with the list of home care pro-

single labor organization, that labor organization shall be thgjersprovided to the department of health services under s. 52.20
exclusive representative for all employees in that collective b:{15-) if any of the following apply:

gaining unit, except those excluded under par. (c). a. The labor organization demonstrates a showing of interest
(e) If at an election held under par. (b), a majority of ther at least 3 percent of home care providers included in the collec-

employees voting in the collective bargaining unit at all institiye bagaining unit under s. 111.825 (2g) to be represented by that
tions in which the choice to participate in collective bargainingpor organization.

receives a majority of the votes cast do not elect to be represented, e anor organization is a certified representative of any
by a single labor organization, the commission may hold oner o are providers in this state

more runoff elections under sub. (4) until one representative L - .
¢. The labor @anization was a certified representative of any

receives a majority of the votes cast. h iders in this state orior to Julv 1. 2009
(f) Notwithstanding par. (b), if a laborganization is certified OMme care providers In this state prior to July L, :

to represent the employees within the collective bargaining unit at 2+ A labor organization shall agree to use any list it receives
one or more institutions, and a petition is filed with the commighder subd. 1. only for communicating with home care providers
sion indicating a showing of interest by the employees iistin ~ CONcerning the exercise of their rights under s. 111.82 and shall
tutionwhich is not a part of the unit under par. (c) to be represenféf€€ to keep the list confidential.

by a labor organization, the only question which shall appear on(b) Upon the filing of a petition with the commission indicating
the ballot shall be whether the employees desire to participatéishowing of interest of at least 30 percent of the home care provid-
collective bargaining. A petition under this paragraph may ongys included in the collective bargaining unit under s. 111.825 (29)
be filed during June in an even—-numbered year. If a majoritytefbe represented by a labor organization or to change the existing
the employees voting at the institution who are included within thgpresentative, the commissisimall hold an election in which the
collective bargaining unit vote to participatecilective bagain- home care providers may vote on the question of representation.
ing, the employees at that institution shall become a part of tA&e labor organization named in the petition shall be included on
collective bargaining unit. the ballot. Within 60 days of the time that the petition is filed,

(g) If the collective bargaining unit is represented by a labgpother petition may be filed with the commission indicating a
organization and a collective bargaining agreement is in effé®owing of interest of at least 10 percent of the home care provid-
between that labor organization and the employer, and §f who are included in the collective bargaining unit under s.
employees at an institution who have not voted to become a patt-825 (20) to be represented by another labor organization, in
of that collective bargaining unit vote to join the unit under par. (#/hich case the name of that labor organization shall also be
such action shall become effective on the day that the succeedfiigg'ded on the ballot.
collective bargaining agreement between the representative angc) If at an election held under par. (b), a majority of home care
the employer takes effect. providers voting in the collective bargaining unit viutea single

(h) If a petition is filed under sub. (6) for the discontinuand@Por organization, the labor organization shall be the exclusive
of existing representation indicating a showing of interest by 30@pPresentative for all home care providers in that collective bar-
of the total number of employees at all institutions at whicdining unit. If no single labor organization receives a majority
employees in the collective bargaining unit have voted to becof{ethe votes cast, the commission may hold one or more runoff
a part of the unit, the commission shall hold an election on tf4gctions under sub. (4) until one labor organization receives a
question aall such institutions. If a petition is filed under sub. (6jn@jority of the votes cast.
indicating a showing of interest by 30% of the employees at one(6) While a collective bargaining agreement between a labor
or more, but not all, of the institutions at which employees in tiigganization and an employer is in force under this subchapter, a
collective bargaining unit have voted to beconpaud of the unit, petition for an election in the collective bargaining unit to which
the commission shall hold an election on that question only at the agreement applies may only be filed during October in the cal-
institution or institutions at which the showing is made. In suendar year prior to the expiration of that agreement. An election
an election, the only question appearing on the ballot shall fbeld under that petition may be held only if the petition is sup-
whether the employees desire to participate in collective bargghorted byproof that at least 30% of the employees in the collective
ing. bargaining unit desire a change or discontinuance of existing rep-

(i) If a petition is filed under sub. (6) for a change of existinggsentation. Within 60 days of the time that an original petition is
representatiorthe commission shall hold an election on the queBled, another petition may be filed supported by proof that at least
tion in accordance with par. (b), except that participation shall 8% of the employees in the same collective bargaining unit
limited to employees at those institutions included in the colle@esire a different representative. If a majority of the employees
tive bargaining unit who have previously voted to become a pitthe collective bargaining unit vote for a change or discontinu-
of the unit. Runoff elections shall be heid, as provided in par. (8fice of representation by any named representative, the decision
when necessary. At any such election, if a majority of the totakes effect upon expiration of any existing collective bargaining
number of employees included in the collective bargaining unita@reement between the employer and the existing representative.
all institutions at which employees have voted to become a part of(7) Notwithstanding subs. (1), (3) and (6) and s. 111.825 (4),
the unit elect not to participate in collective bargaining, regardlegsn July 1, 1997, there is a representative recognized or certified
of the result of the vote at any single institution, no representatieerepresent the employees in any of the collective bargaining
may be certified by the commission to represent the employeesmitsspecified in s. 111.825 (1) (a) to (e), that representative shalll
any institution within that collective bargaining unit, unless a nelaecome the representative of the employees in the corresponding
petition and election is held under par. (b). However, if a majoritpllective bargaining units specified in s. 111.825 (1m) (a) to (e),
of the total number of employees included in the collective bawithoutthe necessity of filing a petition or conducting an election,
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subject tahe right of any person to file a petition under this section (2) It is unfair practice for an employee individually or in con-
during October 1998 or at any subsequent time when sub. ¢6jt with others:

applies. (a) To coerce or intimidate an employee in the enjoyment of

4o istory: 1971 c. 270; 1975 c. 236, 1985 a. 42; 1989 a. 336; 1995 a. 27; 2008 employee’s legal rights, including those guaranteed under s.

Cross-reference: See also ch. ERC 21, Wis. adm. code. 111.82.
(b) To coerce, intimidate or induce any officer or agent of the
111.84 Unfair labor practices. (1) Itis an unfair labor prac- employer to interfere withny of the employer’'s employees in the
tice for an employer individually or in concert with others: enjoyment of their legal rights including those guaranteed under

(a) To interfere with, restrain or coerce employees in the exér-111.82 or to engage in any practice with regard to its employees
cise of their rights guaranteed in s. 111.82. which would constitute an unfair labor practice if undertaken by

(b) Except as otherwise provided in this paragraph, to initiaf@€ Officer or agent on the officer's or agent's own initiative.
create, dominate or interfere with the formation or administration (C) To refuse to bargain collectively on matters set forth in s.
of any labor or employee organization or contribute financial sup11.91 (1) with the duly authorized officer or agent of the
port to it. Except as provided in ss. 40.02 (22) (e) and 40.23 ¢mployer which is the recognized or certified exclusive collective
(f) 4., no change in any law affecting the Wisconsin retiremebéargaining representative of employees specified in s. 111.81 (7)
system under ch. 40 and no action by the employer that is aut{@)-in an appropriate collective bargaining unit or with the certified
rized bysuch a law constitutes a violation of this paragraph unlessclusivecollective bargaining representativeeofiployees spec-
an applicable collective bargaining agreement specifically prified in s. 11..81 (7) (b) to (g) in an appropriate collectivedaain-
hibits the change or action. No such change or action affectsitigeunit. Such refusal to bargain shall include, but not be limited
continuing duty to bargain collectively regarding the Wisconsiio, the refusal to execute a collective bargaining agreement pre-
retirementsystem under ch. 40 to the extent required byls911 viously orally agreed upon.

Itis not an unfair labor practice for the employer to reimburse an(d) To violate the provisions of any written agreement with
employee ahis or her prevailing wage rate for the time spent dufespect to terms and conditions of employment affecting employ-
ing the employee’s regularly scheduled hours conferring with thgs, including an agreement to arbitrate or to accept the terms of
employer’s officers or agents afat attendance at commission oran arbitration award, where previously the parties have agreed to
court hearings necessary for the administration of this subchapigtept such awards as final and binding upon them.
Professional supervisory or craft personnel may maintain mem- L

> . S e) To engage in, induce or encourage any employees to
bership in professpnal or craft organizations; hp\(vever, as me, 'gga)ge ina st?ikge or a concerted refusal t(?workyor pe?‘fo?lm their
bers of such organizations they shall be prohibited from tho !

activities related to collective bargaining in which the organiza- ual duties as emplo_yegs. . )
tions may engage. () To coerce or intimidate a supervisory employee, officer or

(c) To encourage or discourage membership in any labor or gent of the employer, working at the same trade or profession as
e employer’s employees, to induce the person to become a mem-

nization by discrimination in regard to hiring, tenure or oth ; . o -
terms or conditions of employment. This paragraph does er of or act in concert with the labor organization of which the
fgnployee is a member.

apply to fair—share or maintenance of membership agreements. ) . .
(d) To refuse to bargain collectively on matters set forth in s. l()3) dlt IS an tf)nfﬁlrlflal%)or pre;cr:ltlc_e tfor atnyfpersc;n to do or calljse
111.91 (1) with a representative of a majority of its employees fh 0€ done on benhalt ot orin the Interest of employers or émploy-

an appropriate collective bargaining unit. Where the emplo;{%‘?s' orin cotnnectloln with ?r t(I) |tr)fluence the ?Utc?]nt*)‘?t‘s’c‘;cg”' )
has a good faith doubt as to whether a labgamization claiming ~YOVE'SYy as to eémployment refations, any act prohibited by subs.

the support of a majority of its employees in appropriate collectit®) and (2). ] ) _

bargaining unit does in fact have that support, it may file with the (4) Any controversy concerning unfair labor practices may be
commission a petition requesting an election as to that claim.swomitted to the commission as provided in s. 111.07, except that
is not deemed to have refused togaam uril an election has been the commission shall fix hearing on complaints involving alleged
held and the results thereof certified to it by the commission.viplations of sub. (2) (e) within 3 days after filing of such com-
violation of this paragraph includes, but is not limited to, thelaints, and notice shall be given to each party interested by ser-
refusal to execute a collective bargaining agreement previougige on the party personally, or by telegram, advising the party of
orally agreed upon. the nature of the complaint and of the date, time and place of hear-

(e) To violate any collective bargaining agreement previoud}d thereon. The commission may in its discretion appoint a sub-
agreedupon by the parties with respect to wages, hours and coriditute tribunal to hear unfair labor practice charges by either
tions of employment affecting employees, including an agre@Ppointing a 3-member panel or submitting a 7-brempanel to
ment to arbitrate or to accept the terms of an arbitration awalftg parties and allowing each to strike 2 names. Such panel shall

where previously the parties have agreed to accept such awar@B8rt its finding to the commission for appropriate action.
- oy History: 1971 c. 270; 1973 c. 212; 1983 a. 160; 1985 a. 42; 1989 a. 13, 31; 1991
final and binding upon them. a. 289; 1993 a. 492; 1995 a. 27; 2001 a. 16; 2009 a. 28, 289.

() To deduct labor organization dues from an employee’scross-reference: See also ch. ERC 22, Wis. adm. code.

earnings, unless the employer has been presented with an indivitke state’s termination of an employee, in part because of the employee’s partici-

i ion inunion activities, violated the state employment labor relations act (SELRA),
ual order therefor, signed by the employee personally, and ter ubch. V, ch. 111. State v. WERC, 122 Wis. 2d 132, 361 N.W.2d 660 (1985).

nable by at .le.aSt the end of any year of its life or ear“e,r by_ tﬁ%nfair labor practices and collective bargaining regarding pensions as to state
employee giving at least 30 but not more than 120 days’ writt@Rployees discussed. 64 Atty. Gen. 18.

notice of such termination to the employer and to the representa-

tive labor organization, except if there is a fair-share or maintgt1.85 Fair-share and maintenance of membership

nance of membership agreement in effect. The employer shajteements. (1) (a) No fair-share or maintenance of member-

give notice to the labor organization of receipt of such notice stiip agreement may become effective unless authorized by a ref-

termination. erendum. The commission shall order a referendum whenever it
(9) To use any moneys received for any purpose to discourageeives a petition supported by proof that at least 30% of the

to train any supervisor, management employee, or other emploge®loyees osupervisors specified in s. 111.825 (5) in a collective

to discourage, or to contract with any person for the purposedafgaining unit desire that a fair-share or maintenance of mem-

discouraging, employeesthe exercise of their rights guaranteedbership agreement be entered into between the employer and a

under s. 111.82. labor organization. A petition may specify that a referendum is

Text from the 2009-10 Wis. Stats. database updated by the Legislative Reference Bureau. Only printed statutes are certified
under s. 35.18 (2), stats. Statutory changes effective prior to 1-1-11 are printed as if currently in effect. Statutory changes effec-
tive on or after 1-1-11 are designated by NOTES. Report errors at (608) 266-3561, FAX 264-6948, http://www.le-
gis.state.wi.us/rsb/stats.html



Electronic reproduction of 2009-10 Wis. Stats. database, current through 2011 Wis. Act 8 and February 4, 2011.

39 Updated 09-10 Wis. Stats. Database
Not certified under s. 35.18 (2), stats. EMPLOYMENT RELATIONS 111.88

requested on a maintenance of membership agreement only, if4) The commission may, under rules adopted for that pur-
which case the ballot shall be limited to that question. pose, appoint as its agent an official of a state agency whose

(b) For a fair-share agreement to be authorized, at least tvignployees are entitled to vote in a referendum to conduct a refer-
thirds ofthe eligible employees or supervisors voting in a refereAddum provided for herein.
dum shall vote in favor of the agreement. For a maintenance of(5) Notwithstandingsub. (1), if on July 1, 1997, there is a fair—
membership agreement to be authorized, at least a majority ofshare or maintenance of membership agreement in effect in any
eligible employees or supervisors voting in a referendum shaflthe collective bargaining units specified in s. 111.825 (1) (a) to
vote in favor of the agreement. In a referendum on a fair-shée, that fair-share or maintenance of membership agreement
agreement, if less than two—thirds but more than one—half of #feall apply to the corresponding collective bargaining unit under
eligible employees or supervisors vote in favor of the agreemehit111.825 (1m) (a) to (e) without the necessity of filing a petition
a maintenance of membership agreement is authorized. or conducting a referendum, subject to the right of the employees

(c) If a fair-share or maintenance of membership agreemg?w?aCh collective bargaining unit to file a petition requestirgg-a
is authorized in a referendum, the employer shall enter into Sl?rfﬁirs‘g:;m13;‘??233_[)1'9%21)6(?}2_ 1683 4. 160. 1985 o, 42- 1665 4. 27
an agreement with the labor organization named on the ballot @ross_reference: See also ch. ERC 26, Wis. adm. code.
the referendum. Each fair-share or maintenance of membershige constitutional requirements of a unicriection of agency fees under a fair-
agreement shall contain a provision requiring the employer Sﬁwreb Iagreemetlnt inclutde:,tl)tan %dﬁquatetﬁxplanatio? Off ttir:efbasibs <f3f the fee; 2) 'c}r(lea-

ifi i ably prompt opportunity to challenge the amount of the fee before an impartial
deduct the amount of dues as certified by the_ labor organizat isionmaker; and 3) an escrow for the amounts reasonably in dispute. Browne v.
from the earnings of the employees or supervisors affected by%ﬁq 169 Wis. 2d 79, 485 N.W.2d 376 (1992).
agreement and to pay the amount so deducted to the labor orge-be chargeable to nonij)ni)on, public sector"empIO)l/)ees under a fair sl%z)alge agree-
i 1 i i L,union activities must: e germane to collective bargaining activity; e Jus-

n;]za”tlorll' U?fless thedpartlefst agree_;[_o an eaglleLdate’ the. agree by the government's vital policy interest in labor peace and avoiding “free rid-
shalltake effect 60 days al er certification by the commission that;” and 3) not significantly add to the burdening of free speech that is inherent in
the referendum vote authorized the agreement. The emplogrergency or union shop. Browne v. WERC, 169 Wis. 2d 79, 4828376 (1992).
shall be held harmless against any claims, demands, suits and . o . )
otherforms of liability made by employees or supervisors or locafl1.86  Grievance arbitration. (1) Parties to the dispute
labor organizations which may arise for actions taken by tRrtaining to the interpretation of a collective bargaining agree-
employer incompliance with this section. All such lawful claimsMent may agree in writing to have the commission or any other
demands, suits and other forms of liability are the responsibil@pPOINting state agency serve as arbitrator or may designate any
of the labor organization entering into the agreement. other competent, impartial and disinterested persons to so serve.

(d) Under each fair-share or maintenance of membersl%Hch arbitrati(_)n proceedings shall be governed by ch. 788.
agreement, an employee or supervisor who has religious convic{2) The office shall charge a state department or agency the

tions against dues payments to a labor organization based® loyer’s share of the cost related to grievance arbitration under
. (1) for any arbitration that involves one or more employees

teachings otenets of a church or religious body of which he or sr%’ h d h d
is a member shall, on request to the labor organization, have$jidhe state department or agency. Each state department or

or her dues paid to a charity mutually agreed upon by tE}gency so charged shall pay the amount that the office charges

employee or supervisor and the labor organization. Any disp%@m the appropriation account or accounts used to pay the salary

: ; : ; he grievant. Funds received under this subsection shall be
?(?rnggjﬁ]cli?ga:gﬁ paragraph may be submitted to the Commlss(:rcre]tdited to the appropriation account under s. 20.545 (1) (km).

. . ) History: 1971 c. 270; 1979 c. 32 s. 92 (15); 1985 a. 42; 1995 a. 27; 2003 a. 33.
(2) (a) Once authorized, a fair—share or maintenance of memeross-reference: See also ch. ERC 23, Wis. adm. code.

bership agreement shall continue in effect, subject to the right of

the employer or labor organization concerned to petition the cotd-1.87 Mediation. Thecommission may appoint any compe-
mission to conduct a new referendum. Such petition must be stgmt, impartial, disinterested person to act as mediator in any labor
ported by proof that at least 30% of the employees or supervisdigpute either upon its own initiative or upon the requesthefof

in the collective bargaining unit desire that the fair-share or mathe parties to the dispute. It is the function of such mediator to
tenance omembership agreement be discontinued. Upon so fireting the parties together voluntarily under such favorable aus-
ing, the commission shall conduct a new referendum. If the carices as will tend to effectuate settlement of the dispute, but nei-
tinuance of the fair-share or maintenance of memberstifier the mediator nor the commission shall have any power of
agreement is approved in the referendum by at least the perceagpulsion in mediation proceedings.

age of eligible voting employees or supervisors required for itdfistory: 1971 c. 270. )

initial authorization, it shall be continued in effect, subject to theCrossTeference: See also ch. ERC 24, Wis. adm. code.

right ofthe employer or labor organization to later initiate_afurthegll_sg Fact-finding. (1) If a dispute has not been settled
vote following the procedure prescribed in this subsection. If t

tinuati ih ' i rted i f d fter a reasonable period of negotiation and after the settlement
continuation othe agreement IS not supported in any reterenoufil, coqyres, if angstablished by the parties have been exhausted,
it is deemed terminated at the termination of the collective baf-

> . _.ihe representative which has been certified by the commission
gaining agreement, or one year from the date of the certificatigfler o, election, or, in the case of a representative of employees
of the result of the referendum, whichever is earlier. _ specified in s. 111.81 (7) (a), has been duly recognized by the
(b) The commission shall declare any fair-share or maint@mployer, as the exclusive representative of employees in an
nance of membership agreement suspended upon such conditigfgopriate collective bargaining unit, and the employer, its offi-
and for such time as the commission decides whenever it finds $ssand agents, after a reasonable period of negotiation, are dead-
the labor organization involved has refused on the basis of ragekedwith respect to any dispute between them arising in the col-
color, sexual orientation or creed to receive as a member @wtive bargaining process, the parties jointly, may petition the
employee osupervisor in the collective bargaining unit involvedcommission, in writing, to initiate fact-finding under this section,
and the agreement shall be made subject to the findings and ordatsto make recommendations to resolve the deadlock.
of the commission. Any of the parties to the agreement, or any(2) Uponreceipt of a petition to initiate fact-finding, the com-
employee or supervisor covered thereby, may come before ghgsjonshall make an investigation with or without a formal hear-
commission, aprovided in s. 11.07, and petition the commissionjng todetermine whether a deadlock in fact exists. After its inves-
to make such a finding. tigation, the commission shall certify the results thereof. If the
(3) A stipulation for a referendum executed by an employeommission decides that fact—finding should be initiated, it shall
and a labor @anization may not be filed until after the representappoint a qualified, disinterested person or 3—-member panel,
tion election has been held and the results certified. when jointly requested by the parties, to function as a fact finder.
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(3) The fact finder may establish dates and place of hearings(2) A home care provider is an at will provider of home care
and shall conduct the hearings under rules established by the ceanvices to @onsumer and this subchapter does not interfere with
mission. Upon request, the commission shall issue subpoenagtfat relationship.
hearings conducted by the fact finder. The fact finder may adminHistory: 2009 a. 28.
ister oaths. Upon completion of the hearing, the fact finder shall . . .
make written findings of fact and recommendations for solutigt1-91 Subjects of bargaining. (1) (a) Except as provided
of the dispute and shall cause the same to be served on the paftiB&rs- (b) to (), matters subject to collective bargaining to the
and the commission. In making findings and recommendatioR€INt of impasse are wage rates, consistent with sub. (2), the
the fact finder shall take into consideration among other per‘[inr@ts'gm_‘"'e”_t and reassignment of classifications to pay ranges,
factors the principles vital to the public interest in efficient angtérmination of an incumbent's pay status resulting from posi-
economical governmental administration. Cost of fact—findiH%)n reallocation or reclassification, and pay adjustments upon
proceedings shall be divided equally between the parties. At fRE'Porary assignment of classified employees to duties of a
time the fact finder submits a statement of his or her costs to figher classification or downward reallocations of a classified
parties, the fact finder shall submit a copy thereof to the Comnﬁgnployees position; fringe benefits consistent with sub. (2);
sion at its Madison office. ours and conditions of employment.

(4) Nothing herein shall be construed as prohibiting any fagt (&m) In collective bargaining units specified in s. 111.825
finder from endeavoring to mediate the dispute at any time prf%m)v the right of the employer to transfer employees from one

to the issuance of the fact finder’s recommendations. position toanother position and the right of employees to be trans-

(5) Within 30 days of the receipt of the fact finder's reco”{_ﬁ;redfrom one position to another position is a subject ajdiar

mendations or within such time period mutually agreed upon by’ . )
the parties, each party shall advise the other, in writing, as to théP) The employer shall not be required to bargain on manage-
party’sacceptance or rejection, in whole or in part, of the fact fing?€ntrights under s. 111.90, except that procedures for the adjust-
er’'s recommendations and, at the same time, send a copy of SURt Or Settlement of grievances or disputes arising out of any
notification to the commission at its Madison office. Failure ttyP€ Of disciplinary action referred to in s. 111.90 (3) shall be a
comply with this subsection, by the state employer or employedPject of bargaining. - o
representativeconstitutes a violation of s. 111.84 (1) (d) or (2) (c). (¢) The employer is prohibited from bargaining on matters
History: 1971 c. 270; 1985 a. 42; 1993 a. 492; 1995 a. 225. contained in sub. (2).
Cross-reference: See also chs. ERC 25 and 40, Wis. adm. code. (cg) The representative of home care providers in the collec-
111.89 Strike prohibited. (1) Upon establishing that a tive bargaining unit specified under s. 111.825 (2g) may not bar-

strike is in progress, the employer may either seek an injunct% in collectively with respect to any matter other than wages and
or file an unfair labor practice charge with the commission und ge benefits. . .

s. 111.84 (2) (e) or both. It is the responsibility of the office :(% (cm) Except as provided in sub. (2) (g) and (h) and ss. 40.02
decidewhether to seek an injunction or file an unfair labor practi¢g2) (€) and 40.23 (1) (f) 4., all laws governing the Wisconsin

charge. The existence of an administrative remedy does ffgirémensystem under ch. 40 and all actions of the employer that
constitute grounds for denial of injunctive relief. are authorized under any such law which apply to nonrepresented

2) The occurrence of a strike and the participation therein jpdividuals employed by the state shall apply to similarly situated
an (er)nployee do not affect the rights of thepemplpc))yer, in law Orgguployees, unless otherwise specifically provided in a collective

equity, to deal with the strike, including: rgaining agreement that applies to those employees.

. : AT : . d) Demands relating to retirement and group insurance shall
a) The right to impose discipline, including discharge, or s _( : :
D er(l s)i on with%ut pay, F:)f any emppl oyee parti c?p ating thger ein: Y& submitted to the employer at least one year prior to commence-

b)Y The right t | th instat t eliaibility of ment of negotiations.
em(pl%yee%r:gagin% fﬁgrceein' aﬁdrelns atement eligibriity ot any (e) The employer shall not be required to bargain on matters

lated t | f h ther lodgi -
(c) The right of the employer to request the imposition of fine{ﬁdaég byothingt)a?g(.ee oceupancy of houses or ofher fodging pro

either against the labor organization or the employee engagin : e o .
therein, or to sue for damages because of such strike activity. 9(2) The enjpl_oyer is prohibited from barge}lnlng on- .
History: 1971 c. 270; 1977 c. 196's. 130 (9); 1977 c. 273; 1985 a. 42; 1989 a. 336;(&) The mission and goals of state agencies as set forth in the
1995 a. 27; 2003 a. 33. statutes.
(b) Policies, practices and procedures of the civil service merit
ﬁYStem relating to:
1. Original appointments and promotions specifically includ-
recruitment, examinations, certification, policies with respect
robationary periods and appointments, but not including trans-
between positions allocated to classifications that are

111.90 Management rights.  Nothing in this subchapter
shall interfere with the right of the employer, in accordance wi
this subchapter to: in
(1) Carry out the statutory mandate and goals assigned t%%
state agency by the most appropriate and efficient methods

means and utilize personnel in the most appropriate and efﬁdﬁ@%igned tthe same pay range or an identical pay range in a differ-

manner possible. ent pay schedule, within the same collective bargaining unit or
(2) Subject to s. 111.91 (1) (am), manage the employees Qfibther collective bargaining unit represented by the same labor
state agency; hire, promote, transfer, assign or retain employggfanization.
in positions within the agency; and in that regard establish reason-5 1he job evaluation system specifically including position
able work rules. _ _ classification and reclassification, position” qualification stan-
_ (3) Suspend, demote, discharge or take other appropriate @igrds, establishment and abolition of classifications, and alloca-
ciplinary action against the employee for just cause; or to lay gfin and reallocation of positions to classifications; and the deter-

employees in the event of lack of work or funds or under congiination of an incumbent’s status, other than pay status, resulting
tions where continuation of such work would be inefficient angom position reallocations.

nonproductive. (c) Disciplinary actions and position abandonments governed
History: 1971 c. 270; 1995 a. 27. by s. 230.34 (1) (a), (am) and (ar), except as provided in those

111.905 Rights of consumer. (1) This subchapter does notParagraphs. _

interfere with the rights of the consumer to hire, discharge, sus-(d) Amendments to this subchapter.

pend, promote, retain, lay off, supervise, or discipline home care(e) Matters related to grants made by the department of trans-

providers or to set conditions and duties of employment. portation under s. 85.107 (3) (b).
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(f) Family leave and medical leave rights below the minimuagreements with each recognized or certified labor organization
afforded under s. 103.10. Nothing in this paragraph prohibits ttepresenting employees or supervisors of employees specified in
employer from bargaining on rights to family leave or medical 111.81 (7) (a) and with each certified labor organization repre-
leave which are more generous to the employee than the riglgatingemployees specified in s. 111.81 (7) (b) to (e) which do not

provided under s. 103.10. contain any provision for the payment to any employee of a cumu-
(9) Anincrease in benefit adjustment contribution rates undafive or noncumulative amount of compensation in recognition
s. 40.05 (2n) (a) 3. of or based on the period of time an employee has been employed

(gm) Reemployment rights of employees under s. 230.32 (7Y, the state.
. .. . History: 1971 c. 270; 1975 c. 39, 224; 1977 c. 196; 1979 c. 221; 1983 a. 27; 1985

(9r) The right of an employee to take leave to participate in an2; 1987 a. 27, 287, 331; 1989 a. 13, 31, 323; 1991 a. 269, 289; 1995 a. 37, 289;
emergency service operation of the Civil Air Patrol under $995a.302s. 48; 1997 a. 27, 35, 155, 237; 1999 a. 9, 95, 115, 155; 2001 a. 16, 26;
321.66 (2) (a) 2003 a. 33; 2007 a. 36; 2009 a. 14, 28, 56, 140, 218, 276, 346; s. 13.92 (1) (bm) 2.,

: y N @) ().

(gu) The right of an employee, as defined in s. 103.88 (1) (d)The effective date of state employees’ collective bargaining agreements is a man-

who is a fire flghter emergency medical technician f|r§%t%(‘)ry subject of bargaining. Department of Administration v. WERC, 90 Wis. 2d
! . . ! , 280 N.W.2d 150 (1979).

r_esponder, or ambulz_ince driver for a \(OlunFeer fire departmen attersthat affect the separate interests of bargaining units, such as the interest in
fire company, a public agency, as defined in s. 256.15 (1) (n),norlosing work to another unit, are not conditions of employment under sub. (3). Sub.

a nonprofit corporation, as defined in s. 256.01 (12), to respond4dP) 2. prohibiting bargaining regarding job classification and allocation, will not
A e overridden by permitting the loss of bargaining unit work on account of a position
an emergency as provided under s. 103.88 (2). reallocation to be bargained, grieved, or arbitrated. WERC v. Wisconsin Building
NOTE: Par. (Qu) was created as par. (gr) by 2009 Wis. Act 140 and renum- TradesNegotiating Committee, 2003 WI App 178, 266 Wis. 2d 512, 669 N.W.2d 499,
bered by the legislative reference bureau under s. 13.92 (1) (bm) 2. 02-2232.

(h) The rights of employees to have retirement benefits corenml{)qgéyéelg%f;;C%rggéigesegr}_\tin;ogeeﬁivlegbargaining regarding pensions as to state
puted under s. 40.30. : o

(i) Honesty testing requirements that provide fewer rights angl1 915 Labor proposals.  The director of the office shall
remedies to employees than are provided under s. 111.37.  notify and consult with the joint committee on employment rela-
() Creditable service to which s. 40.285 (2) (b) 4. applies. tions, insuch form and detalil as the committee requests, regarding
(k) Compliance with the health benefit plan requiremengibstantial changes in wages, employee benefits, personnel man-
under ss. 632.746 (1) to (8) and (10), 632.747 and 632.748. agement, and program policy contract provisions to be included
(kc) Compliance with the insurance requirements under!8.any contract proposal to be offered to any labor organization by

631.95. the state or to be agreed to by the state before such proposal is actu-
(km) The definition of earnings under s. 40.02 (22). alzs?ﬂfriggrcaﬁfﬁ?%gg'a 33
(L) The maximum benefit limitations under s. 40.31. ' T T
(m) The limitations on contributions under s. 40.32. 111.92 Agreements. (1) (a) Any tentative agreement

(n) The provision to employees of the health insurance covegached between the office, or, as provided in s. 111.815 (1), the
age required under s. 632.895 (11) to (14), (16), and (16m) dlegpartment of health services, acting for the state, and any labor
17). organization representing a collective bargaining unit specified in

NOTE: Par. (n) is shown as affected by 2009 Wis. Acts 14, 28, and 346 and aS. 111.825 (1), (2) (a) to (e), or (2g) shall, after official ratification
rence t0'6652.695 (16m) wae changed o <. 635895 (16) by tne legislative reh . e |aPOF organization, be submitted by the office or depart
erence bureau under s. 13.92 1) (br?]) 2. to reflect the renumbe)r/ing unger S. 13’;.92rm:"n.t of heal.th services to the J_Oln'[ Co.mmlttee on empl_oyme_nt
(1) (bm) 2. of s. 632.895 (16), as created by 2009 Wis. Act 346. relations, which shall hold a public hearing before determining its

(hm) The requirements related to providing coverage ford@proval or disapproval. If the committee approves the tentative
dependent under s. 632.885 and to continuing coverage forgeement, ishall introduce in a bill or companion bills, to be put
dependenstudent on a medical leave of absence under s. 632.@95the calendar or referred to the appropriate scheduling commit-
(15). tee of each house, that portion of the tentative agreement which

(0) The requirements related to coverage of and prior authdgauires legislative action for implementation, such as salary and

zation for treatment of an emergency medical condition unde@9€ adjustments, changes in fringe benefits, and any proposed
632.85. amendments, deletions or additions to existing law. Such bill or

. .companiorbills are not subject to ss. 13.093 (1), 13.50 (6) (a) and
(p) The requirements related to coverage of drugs and deviggSang 16.47 (2). The committee may, however, submit suitable
under s. 632.853. , portions ofthe tentative agreement to appropriate legislative com-
(9) The requirements related to experimental treatment ung@ftees for advisory recommendations on the proposed terms.
S. 632.855. The committee shall accompany the introduction of such pro-
(gm) The requirements under s. 632.89 relating to coveraggpoed legislatiomwith a message that informs the legislature of the
treatment for nervous and mental disorders and alcoholism aatihmittee’s concurrence with the matters under consideration

other drug problems. and which recommends the passage of such legislation without
(N The requirements under s. 609.10 related to offeringchange. Ithe joint committee on employment relations does not
point—of-service option plan. approve the tentative agreement, it shall be returned to the parties

(s) The requirements related to internal grievance proceduf@sreénegotiation. If the legislature does not adopt without change

under s. 632.83 and independent review of certain health ben portion of the tentative agreement introduced by the joint
plan determinations under s. 632.835. committee oremployment relations, the tentative agreement shall

(2¢) In addition to the prohibited subjects under sub. (2), trPee returned to th? parties for renegotiation. . .
employer is prohibited from bargaining with a collective bargain- (b) Any tentative agreement reached between the University
ing unit formed under s. 111.825 (2g) on any of the following: ©f Wisconsin Hospitals and Clinics Board, acting for the state, and

(a) Policies any labor organization representing a collective bargaining unit

K I specified in s. 111.825 (1m) shall, after official ratification by the

(b) Work rules. labor organization, be executed by the parties.

(c) Hours of employment. (c) Any tentative agreement reached between the governing

(d) Any right of the consumer under s. 111.905. board ofthe charter school established by contract unddi@s4a

(4) The director of the office, in connection with the develop2r) (cm), acting for the state, and any labor organization repre-
ment of tentative collective bargaining agreements to be suenting a collective bargaining unit specified in s. 111.825 (2) (f)
mitted under s. 111.92 (1) (a), shall endeavor to obtain tentatsrell, after official ratification by the labor organization and
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approval by the chancellor of the University of Wisconsin—Park- (2) Notwithstanding s. 111.82), the commission shall estab-
side, be executed by the parties. lish a procedure whereby research assistants may determine

(2) No portion of any tentative agreement shall become effe¢ghether to form themselves into collective bargaining units under
tive separately. s. 111.825 (2) (g), (h), or (i) by authorization cards in lieu of secret

(2m) A collective bargaining agreement entered into by a cdi@!lot.: The procedure shall provide that once a majority of

lective bargaining unit specified in s. 111.825 (2g) may not tal@search assistants have indicated their preference on the authori-
effect before July 1, 2011. ' ' zation cards to form themselves into a collective bargaining unit,

niu(r:r? Agreements shall coincide with the fiscal year or bier%bﬁisggg??é\ég;_)%gammg unit is established.

(4) Itis the declared intention under this subchapter that thg1.94 Rules, transcripts, training programs, fees.
negotiation of collective bargaining agreements and thgir) The commission may adopt reasonable and proper rules rela-
approval by the parties should coincide with the overall fisce to the exercise of its powers and authority and proper rules to
planning and processes of the state. govern its proceedings and to regulate the conduct of all elections

(5) Notwithstanding any other provision of the statutes, afind hearings. The commission shall, upon request, provide a tran-
compensatiomdjustments for employees shall be effective on tiseript of a proceeding to any party to the proceeding for a fee,
beginning date of the pay period nearest the statutory or admiristablished byule, by the commission at a uniform rate per page.
trative date. All transcript fees shall be credited to the appropriation account

History: 1971 c. 270; 1977 c. 196 s. 130 (9); 1981 c. 20 s. 2202 (33) (b); 198LAder s. 20.425 (1) (i).
726,391;1985. 425. 29, 1989 2. 336; 1995 a. 27, 2001 & 16; 2003 2. 33, 2009 39y The commission shall assess and collect a filing fee for fil-

Courts have no jurisdiction to review legislative rules of proceeding, which aieg @ complaint alleging that an unfair labor practice has been

thoserules having “to do with the process the legislature uses to propose or pass | i iSSi _
lation or how it determines the qualifications of its members.” Sub. (1) (a) does ‘%%!ﬁnmlttedunder s. 111.84. The commission shall assess and col

set forth a legislative rule of proceeding. Milwaukee Journal Sentinel v. DOA, 20&@“_ a filing fee for filing a request that _the CommiSSion actas an
WI 79, 319 Wis. 2d 439, 768 N.W.2d 700, 07-1160. arbitrator to resolve a dispute involving the interpretation or
Matterswithin the scope of bargaining under s. 111.91, agreed to by the departmgpplication of a collective bargaining agreement under s. 111.86.

of administration and a state employee unéwa,not dective until submitted as ten- s - -
tative agreements to and approved by the joint committee on employment relati(-)rr,g.e commission shall assess and collect a filing fee for filing a

67 Atty. Gen 38. request that the commission initiate fact—finding under s. 111.88.
The commission shall assess and collect a filing fee for filing a
111.93 Effect of labor organization; status of existing requesthat the commission act as a mediator under s. 111.87. For

benefits and rights. (1) If no collective bagaining agreement the performance of commission actions under s. 111.86, 111.87
existsbetween the employer and a labagasization representing and 111.88, the commission shall require that the parties to the dis-
classified employees in a collective bargaining unit for whichpute equally share in the payment of the fee and, for the perfor-
representative is recognized or certified, employees in the umiance of commission actions involving a complaint alleging that
shall retain the right of appeal under s. 230.44. an unfair labor practice has been committed under s. 111.84, the
(2) All civil service and other applicable statutes concerningPmmission shall require that the party filing the complaint pay
wagesfringe benefits, hours and conditions of employment appie entire fee. If any party has paid a filing fee requesting the com-
to employees specified in s. 111.81 (7) (a) who are not includ@psion to act as a mediator for a labor dispute and the parties do
in collective bargaining units for which a representative is recoget enter into a voluntary settlement of the labor dispute, the com-
nized or certified and to employees specified in s. 111.81 (7) (Bissionmay not subsequently assess or collect a filing fee to initi-

to (f) who are not included in a collective bargaining unit for whicate fact-finding to resolve the same labor dispute. If any request
a representative is certified. concerngssues arising as a result of more than one unrelated event

(3) Except aprovided in ss. 7.33 (4), 40.05, 40.80 (3191 OF occurrence, each such separate event or occurrence shall be
(1) (cm), 230.35 (2d) and (3) (€) 6., and 230.88 (2) (b), if a colldfeated as a separate request. The commission shall promulgate
tive bargaining agreement exists between the employer an&”ﬁs establishing a schedule of filing fees to be paid under this
labor organization representing employees in a collective bargaiPSection.Fees required to be paid under this subsection shall be
ing unit, the provisions of that agreement shall supersede the pf3d at the time of filing the complaint or the request for fact-find-
visions of civil service and other applicable statutes, as well 13§, mediation or arbitration. A complaint or request for fact-
rulesand policies of the board of regents of the University of Wi inding, medla_tlon or arbitration is not flle_d until the _date such fee
consinSystem, related to wages, fringe benefits, hours, and corfdi fees are paid. F_ee_s collected under this subsection s_haII be cred-
tions of enployment whether or not the matters contained in tho€d t0 the appropriation account under s. 20.425 (1) (i).
statutes, rules, and policies are set forth in the collective bargain{3) The commission may provide training programs to indi-

ing agreement. viduals and organizations on collective bargaining, including on
History: 1971 c. 270, 336; 1977 ¢. 196 s. 131; 1981 c. 187; 1983 a. 46, 409; 188&as of management and labor cooperation directly or indirectly
a. 42;1989 a. 13, 31; 1999 a. 101, 125; 2001 a. 16, 38. affecting collective bargaining, and may charge a reasonable fee

Mattersthat affect the separate interests of bargaining units, such as the intere ini ; i
not losing work to another unit, are not conditions of employment under sub. (3). Sflﬁrpartlmpatlor‘] in the programs. h
(2) (b) 2., prohibiting bargaining regarding job classification and allocation, will not Cross-reference: See also ch. ERC 50, Wis. adm. code.
be overridden by permitting the loss of bargaining unit work on account of a positiortistory: 1971 c. 270; 1973 c. 90; 1981 c. 20; 1983 a. 27; 1991 a. 39; 1995 a. 27;
reallocation to be bargained, grieved, or arbitrated. WERC v. Wisconsin Buildidg03 a. 33.
TradesNegotiating Committee, 2003 WI App 178, 266 Wis. 2d 512, 669 N.W.2d 499,
02-2232.
A statutory provision that is being superseded by a collectigainang agreement
under sub. (3) must relate to conditions of employment. The disclosure requirement SUBCHAPTER VI
of the public records law, s. 19.35 (1) (a) relates to informing the public about the
affairs of government through the provision of public records and does not relate to

conditions ofemployment as that term is used in sub. (3) andgalvang agreement UNIVERSITY OF WISCONSIN SYSTEM

rovision does not supersede s. 19.35 (1) (a). Milwaukee Journal Sentinel v. DO
DI 1 s et Seh leﬁz)dgg)o’ thwaukee BACULTY AND ACADEMIC STAFF LABOR RELATIONS

111.935 Representatives and elections for research 111.95 Declaration of policy. ~ The public policy of the state
assistants. (1) In this section, “authorization card” means as to labor relations and collective bargaining involving faculty
signed card that employees complete to indicate their preferenaed academic staff at the University of Wisconsin System, in fur-
regarding collective bargaining. therance of which this subchapter is enacted, is as follows:
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(1) The people of the state of Wisconsin have a fundamenidll.992 at or after the time the agreement takes effect shall con-
interest in developing harmonious and cooperative labor relatidgmaie to have dues deducted for the duration of the agreement and
within the University of Wisconsin System. that dues shall be deducted from the earnings of all employees

(2) It recognizes that there are 3 major interests involved: th0 are hired on or after the effective date of the agreement.
of the public, that of the employee, and that of the employer. (15) “Management employees” include those personnel
These 3nterests are to a considerable extent interrelated. It is #regaged predominately in executive and managerial functions.
policy of this state to protect and promote each of these interest§16) “Office” means the office of state employment relations
with due regard to the rights of the others. in the department of administration.

History: 2009 a. 28. (17) “Referendum” means a proceeding conducted by the
_ . . commission in which employees, or supervisors specified in s.

111'96“ Definitions. ’I’n this subchapter: 111.98 (5), in a collective bargaining unit may cast a secret ballot
(1) “Academic staff’ has the meaning given under s. 36.Q3%, the question of directing the labor organization and the

(1), but does not include any individual holding an appointmegk,sioyer to enter into a fair-share agreement or to terminate a
under s. 36.13 or 36.15 (2m) or who is appointed to a visiting f‘?STrEsﬁ/are agreement. g

ulty position. . ) (18) “Representative” includes any person chosen by an
(2) “Board” means the Board of Regents of the University Qfmployee to represent the employee.
WISCOI’KIKSII’I Sys_tem. L (19) “Strike” includes any strike or other concerted stoppage
(3) "Collective bargaining” means the performance of thgf work by employees, any concerted slowdown or other con-
mutual obligation of the state as an employer, by its officers apélted interruption of operations or services by employees, or any
agents, and the representatives of its employees, to meet and ggRcertedefusal to work or perform their usual duties as employ-
fer at reasonable times, in good faith, with respect to the subjess of the state.
of bargaining provided in s. 111.998 with the intention of reaching 20) “Supervisor” means any individual whose principal
an agreement, or to resolve questions arising under such an a is different from that of the individual’s subordinates and
ment. The duty to bagain, however, does not compel either party; o has authority, in the interest of the employer, to hire, transfer,
to agree to a proposal or require the making of a concession. Gfksyendiay off, recall, promote, discharge, assign, reward, or dis-
Iectl\;}e dbt"’"ga'n'.rt‘? mclgde_s ﬂ:jed reductlotn of any agreemegifjine employees, or to adjust their grievances, or to authorita-
reac e“ 0 a written and signe _?cumen . _ _tively recommend such action, if the individual’s exercise of such
(4) “Collective bargaining unit” means a unit establishegythority is not of a merely routine or clerical nature, but requires

under s. 111.9_8 (_1)- _ “the use of independent judgment.
~ (5) “Commission” means the employment relations commis- (21) “Unfair labor practice” means any unfair labor practice
sion. specified in s. 111.991.

(6) “Election” means a proceeding conducted by the commis-History: 2009 a. 28.

sion in which the employees in a collective bargaining unit casﬁ@1 965 Duties of the state. (1) In the furtherance of this
b

secret ballot for collective bargaining representatives, or for a ; )
other purpose specified in this subchapter. subchapterthe state shall be considered as a single employer. The
(7) “Employee” includes: board shall negotiate and administer collective bargaining agree-
. . » _ments. To coordinate the employer position in the negotiation of
(a) All faculty, including specifically faculty who are supervi-agreements, the board shall maintain close liaison with the office
sors or management employees, but not including faculty holdigative to the negotiation of agreements and the fiscal ramifica-
a limited appointment under s. 36.17 or deans. tions of those agreements. The board shall coordinate its collec-
(b) All academic staff, except for supervisors, managemaiite bargaining activities with the office. The legislative branch

employees, and individuals who are privy to confidential matteshall act upon those portions of tentative agreements negotiated

affecting the employer-employee relationship. by the board that require legislative action.
(8) “Employer” means the state of Wisconsin. (2) The board shall establish a collective bargaining capacity
(9) “Faculty” has the meaning given in s. 36.05 (8), except f@nd shall represent the state in its responsibility as an employer
an individual holding an appointment under s. 36.15. under this subchapter. The board shall coordinate its actions with

(10) “Fair-share agreement” means an agreement betwdbf director of the office.
the employer and a labor organization representing employeddstry: 2009 a. 28.
under which all of the employees in a collective bargaining unjij g7 Rights of employees.  Employees shall have the
are required to pay their proportionate share of the cost of the ¢Rjnt of self-organization and the right to form, join, or assist labor
lective bargaining process and contract administration measuggganizations, to bargain collectively through representatives of
by the amount of dues uniformly required of all members.  their own choosing under this subchapter, and to engage in lawful,
(11) “Institution” has the meaning given in s. 36.05 (9).  concerted activities for the purpose of collective bargaining or
(12) “Labor dispute” means any controversy with respect tather mutual aid or protection. Employees shall also have the
the subjects of bargaining provided in this subchapter. right to refrain from any such activities.
(13) “Labor organization” means any employee organization History: 2009 a. 28.

whose purpose is to represent employees in collective bargainjig 9g  Collective bargaining units. (1) Collective bar-
with the employer, or its agents, on matters pertaining to terms .Eéa‘wing wnits for faculty and staff in the unclassified service of the
conditions of employment, but does not include any organizati@fye shall be structured with a collective bargaining unit for each
that does any of the following: o of the following groups:

(a) Advocates the overthrow of the constitutional form of gov- () Faculty of the University of Wisconsin—-Madison.
ernment n tI_we_Unlted S_,tates. . (b) Faculty of the University of Wisconsin—Milwaukee.

(b) Discriminates with regard to the terms or conditions of c) Faculty of the University of Wisconsin-Extension
membership because of race, color, creed, sex, age, sexual orier}- ) . - . ;
tation, or national origin. cm) Faculty of the University of Wisconsin—Eau Claire.

(14) “Maintenance of membership agreement” means an (d) Faculty of the Unlvgrsny of W|s<.:onsm'—Green Bay.
agreement between the employer and a labor organization repreldm) Faculty of the University of Wisconsin—La Crosse.
senting employees that requires that all of the employees whosée) Faculty of the University of Wisconsin-Oshkosh.
dues are being deducted from earnings under s. 20.921 (1) ofem) Faculty of the University of Wisconsin—Parkside.

Text from the 2009-10 Wis. Stats. database updated by the Legislative Reference Bureau. Only printed statutes are certified
unders. 35.18 (2), stats. Statutory changes effective prior to 1-1-11 are printed as if currently in effect. Statutory changes effec-
tive on or after 1-1-11 are designated by NOTES. Report errors at (608) 266-3561, FAX 264-6948, http://www.le-
gis.state.wi.us/rsb/stats.html



Electronic reproduction of 2009-10 Wis. Stats. database, current through 2011 Wis. Act 8 and February 4, 2011.
Updated 09-10 Wis. Stats. Database 44
111.98 EMPLOYMENT RELATIONS Not certified under s. 35.18 (2), stats.

() Faculty of the University of Wisconsin—Platteville. (4) Any labor organization may petition for recognition as the
(fm) Faculty of the University of Wisconsin—River Falls. ~ exclusive representative of a collective bargaining unit described
(g) Faculty of the University of Wisconsin—-Stevens Point. under sub. (1) or (2) in accordance with the election procedures

. . . . under s. 111.990 if the petition is accompanied by a 30 percent
(gm) Faculty of the University of Wisconsin—Stout. showing ofinterest in the form of signed authorization cards. Any

(h) Faculty of the University of Wisconsin—-Superior. additionallabor organization seeking to appear on the ballot shall
(hm) Faculty of the University of Wisconsin-Whitewater. file a petition within 60 days of the date of filing of the original
(i) Faculty of the University of Wisconsin Colleges. petition and prove, through signed authorization cards, that at

() Academic staff of the University of Wisconsin-Madisorie@St 10 percent of the employees in the collective bargaimitg
and academic staff employed at the University of Wisconsin Sy4ant it to be their representative.

tem administration. (5) Although academic staff s_upervisors are not consid_ert_ed
(jm) Academic staff of the University of Wisconsin-Milwau-8Mployees for the purpose of this subchapter, the commission
kee. may consider a petition for a statewide collective bargaining unit

. . . . . consisting of academic staff supervisors, but the representative of
(k) Academic §taff of the Unlver5|.ty of r.w:onsmTExten_smn. the supergvisors may not be affilpiated with any Iaborporganization
(km) Academic staff of the University of Wisconsin—-Eayepresenting employees. For purposes of this subsection, affilia-

Claire. tion does not include membership in a national, state, county, or
(L) Academic staff of the University of Mtonsin—Green Bay. municipal federation of national or international labor organiza-
(Lm) Academic staff of the University of Wisconsin-Lations. The certified representative of the supervisors may not bar-

Crosse. gain collectively with respect to any matter other than wages and

(n) Academic staff of the University of Wisconsin—Oshkosﬁfiﬂggrb_e';gggsa- 28
(nm) Academic staff of the University of ¥éonsin—Parkside. v o

(0) Academic staff of the University ofi$¢onsin—Platteville. 111.990 Representatives and elections. (1) A rep-
(om) Academic staff of the University of Wisconsin—Riveresentative chosen for the purposes of collective bargaining by a
Falls. majority of the employees voting in a collective bargaining unit

(p) Academic staff of the University of Wisconsin-Stevenghall be the exclusive representative of all of the employees in
Point. such unit for the purposes of collective bargaining. Any individ-

(pm) Academic staff of the University of Wisconsin-Stout. 42! €mployee, or any minority group of employees in any collec-

. e . ) " tive bargaining unit, may present any grievance to the employer

(a) Academic staff of the University of Wisconsin—Superioi herson, or through representatives of their own choosing, and
(gm) Academic staff of the University of Wisconsin—-Whitethe employer shall confer with the individual employee or group
water. of employees with respect to the grievance if the majority repre-

(r) Academic staff of the University of Wisconsin Colleges.sentative has been afforded the opportunity to be present at the

(2) (a) Notwithstanding sub. (1), 2 or more collectivegaim- conference. Any adjustment resulting from such a conference
ing units described under sub. (1) (a) to (r) may be combined i@y not be inconsistent with the conditions of employment estab-
a single unit. If 2 or more collective bargaining units seek to cofighed by the majority representative and the employer.
bineinto a single collective bargaining unit, the commission shall, (2) (a) Whenever a question arises concerning the representa-
upon the petition of at least 30 percent of the employees in etioh of employees in a collective bargaining unit, the commission
unit, hold an election, or include on any ballot for an election hedtiall determine the representation by taking a secret ballot of the
under s. 111.990 (2) the question of whether to combine unitsgtaployees and certifying in writing the results to the interested
determine whether a majority of those employees voting in egadrties and to the board. There shall be included on any ballot for
unit desire to combine into a single unit. A combined collectitbe election of representatives the names of all lalgan@rations
bargainingunit shall be formed including all employees from eachaving an interest in representing the employees participating in
of those units in which a majority of the employees voting in thbe election as indicated in petitions filed with the commission.
election approve a combined unit. The combined collective bdihe name of any existing representative shall be included on the
gaining unit shall be formed immediately if there is no existingallot without the necessity of filing a petition. The commission
collective bargaining agreement in force in any of the units to by exclude from the ballot one who, at the time of the election,
combined. If there is a collective bargaining agreement in forsendsdeprived of his or her rights under this subchapter by reason
at the time of the election in any of the collective bargaining unit$ a prior adjudication of his or her having engaged in an unfair
to be combined, the combined unit shall be formed upon expitabor practice. The ballot shall be so prepared as to permit a vote
tion of the last agreement for the units concerned. against representation by anyone named on the ballot.

(b) If 2 or more collective bargaining units have combined (b) 1. Except as provided in subd. 2., for elections in a collec-
under par. (a), the commission shall, upon petition of at leastt8@ bargaining unit composed of employees who are members of
percent othe employees in any of the original units, hold an elethe faculty or academic staff, whenever more than one representa-
tion of the employees in the original unit to determine whether ttiee qualifies to appear on the ballot, the ballot shall be so prepared
employees in that unit desire to withdraw from the combined cals to provide separate votes on 2 questions. The first question
lective bargaining unit. If a majority of the employees votinghall be: “Shall the employees of the .... (nhame of collective bar-
desire to withdraw from the combined collective bargaining ungainingunit) participate in collective bargaining?”. The 2nd ques-
separateinits consisting of the unit in which the election was helibn shall be: “If the employees of the ... (hame of collective bar-
and a unit composed of the remainder of the combined unit slggining unit) elect to participate in collective bargaining, which
be formed. The new collective bargaining units shall be form&bor organization do you favor to act as representative of the
immediately if there is no collective bargaining agreement @mployees?”. The 2nd question shall not include a choice for no
force for the combined unit. If there is a collective bargainingpresentative. All employees in the collective bargaining unit
agreement in force for the combined collective bargaining unibay vote on both questions. Unless a majority of those employees
the new units shall be formed upon the expiration of the agreeting in the election vote to participate in collective bargaining,
ment. While there is a collective bargaining agreement in forae votes for a particular representative may be counted. If a
for the combined collective bargaining unit, a petition for an elemsajority of those employees voting in the election vote to partici-
tion under this paragraph may be filed only during October in thate in collective bargaining, the ballots for representatives shall
calendar year prior to the expiration of the agreement. be counted.
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2. For elections in a collective bargaining unit composed of (b) Except as otherwise provided in this paragraph, to initiate,
employees who are members of the faculty or academic stafgate, dominate, or interfere with the formation or administration
whenever more than one representative qualifies to appear ondfeny labor or employee gainization or contribute financial sup-
ballot and a question of whether to combine collective bargainipgrt to it. Except as provided in ss. 40.02 (22) (e) and 40.23 (1)
units agpermitted under s. 111.98 (2) (a) qualifies to appear on #fg4., no change in any law affecting the Wisconsin Retirement
ballot, the ballot shall be so prepared as to provide separate v@gstem under ch. 40 and no action by the employer that is autho-
on 3 questions and each ballot shall identify the collective baized bysuch a law is a violation of this paragraph unless an appli-
gainingunit to which each voter currently belongs. The first quegable collective bargaining agreement specifically prohibits the
tion shall be: “Shall the employees of the .... (name of the voteglsange oaction. No such change or action affects the continuing
current collective bargaining unit) participate in collective baguty to bargain collectively regarding the Wisconsin Retirement
gaining?". The 2nd question shall be “Shall the employees of t8¢stem under ch. 40 to the extent required by s. 111.998. It is not
... (names of all of the collective bargaining units that qualify th unfair labor practice for the employer to reimburse an
appear ofthe ballot, including the name of the voter’s current cokmployee ahis or her prevailing wage rate for the time spent dur-
lective bargaining unit) combine to participate in collective bajng the employee’s regularly scheduled hours conferring with the
gaining?”. The3rd question shall be: “If the employees of the ..employer’s officers or agents afut attendance at commission or
(name of the voter’s current collective bargaining unit) elect {urt hearings necessary for the administration of this subchapter.
partl;:lpate in collective bargaining, V\flh:qch Iabolr orgarj;"zatlohn do ¢) Toencourage or discourage membership in any labor orga-
you favor to act as representative of the employees?”. The ation by discrimination in regard to hiring, tenure, or other

question shall not include a choice for no representative. é kms or conditions of employment. This paragraph does not

employees in the collective bargaining unit may vote on all qu o . )
tions. Unless a majority of those employees voting in the eIecti&?ply to fair-share or maintenance of membership agreements.

vote to participate in collective bargaining, no votes for combina- (d) To refuse to bargain collectively on matters set forth in s.
tion or for a particular representative maycoented. If a major- 111.998 with a representative of a majority of its employees in an
ity of those employees voting in the election vote to participate@®Propriate collective bargaining unit. Whenever the employer
collective bargaining, the ballots for combination shall b@as agood faith doubt as to whether a labgamization claiming
counted. Ithe ballots for combination are counted and a majorit§i€ support of a majority of its employees in an appropriate collec-
of those employees voting from each collective bargaining uiite bargaining unit does in fact have that support, it filayith
listed in the 2nd question on the ballot vote to combine, then i@ commission a petition requesting an election as to that claim.
ballots for representatives of the combined collective bargainifigje employer is not considered to have refused to bargain until an
unit shall be counted. If the ballots for combination are countétction has been held and the results of the election are certified
and a majority of those employees voting from each collectit@the employer by the commission. A violation of this paragraph
bargaining unit listed in the 2nd questiontbe ballot do not vote includes the refusal to execute a collective bargaining agreement
to combine, then the ballots for representatives of each currgrgviously orally agreed upon.
collective bargaining unit shall be counted. (e) To violate any collective bargaining agreement previously
(c) The commission’s certification of the results of any ele@greed upon by the parties with respect to wages, hours, and con-
tion is conclusive as to the findings included therein unledgions of employment affecting the employees, including an
reviewed under s. 111.07 (8). agreement to arbitrate or to accept the terms of an arbitration
(3) Whenever an election has been conducted under sub.gprd, when previously the parties have agreed to accept such
in which the ballots for representatives have been counted bu@yard as final and binding upon them.
which no named representative is favored by a majority of the(f) To deduct labor organization dues from an employee’s
employees voting, the commission maygifuested by a party to earnings, unless the employer has been presented with an individ-
the proceeding within 30 days from the date of the certification wél order therefor, signed by the employee personally, and termi-
the results of the election, conduct a runoff election. In that runatible by at least the end of any year of its life or earlier by the
election,the commission shall drop from the ballot the name of tkenployee giving at least 30 but not more than 120 days’ written
representativevho received the least number of votes at the origiotice of such termination to the employer and to the representa-
nal election. tive labor organization, except if there is a fair—share or mainte-
(4) While a collective bargaining agreement between a labeance of membership agreement in effect. The employer shall
organization and an employer is in force under this subchaptegive notice to the labor organization of receipt of such notice of
petition for an election in the collective bargaining unit to whictermination.
the agreement applies may be filed only during October in the cal-(g) To use any moneys received for any purpose to discourage,
endar year prior to the expiration of that agreement. An electi@itrain any supervisor, management employee, or other employee
held under that petition may be held only if the petition is sugy discourage, or to contract with any person for the purposes of

ported byproof that at least 30 percent of the employees in the cglscouraging, employeestine exercise of their rights guaranteed
lective bargaining unit desire a change or discontinuance of eX|§der s. 111.97.

ing representation. Within 60 days of the time that an original
petition is filed, another petition may be filed supported by pro%

that atleast 10 percent of the employees in the same collective b %;srléhemgﬁ?;g rt%'enr:]%gp;%?ttﬁg?ggj;'Qrsggggﬁ]gsﬁgggtugges
gaining unit desire a different representative. If a majority of tk ployi

. : o . institution, and not for other members of the faculty or academic
employees in the collective bargaining unit vote for a change §ff ’ AR ; . )
: ; : at another institution, but this may be done only if the differ-
dlscontlln.uance of representation by- any namedl representat lal treatment is based on comparigons with the)::ompensation
the decision takes effect upon expiration of any existing collectiy8

bargaining agreement between the employer and the existing (£p- working conqltlons of employges'pe.rformlng similar services
resentative. or comparable higher education institutions or based upon other

History: 2009 a. 28. competitive factors.
(2) Itis unfair practice for an employee individually or in con-
111.991 Unfair labor practices. (1) It is an unfair labor cert with others:
practice for an employer |nd|V|duaIIy or in concert with others: (a) To coerce or intimidate an emp|0yee in the enjoyment of
(a) To interfere with, restrain, or coerce employees in the exdre employee’s legal rights, including those guaranteed under s.
cise of their rights guaranteed under s. 111.97. 111.97.

(Im) Notwithstanding sub. (1), it is not an unfair labor prac-
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(b) To coerce, intimidate, or induce any officer or agent of tlagreement shall contain a provision requiring the employer to
employer to irgrfere with any of the employer’'s employees in thdeduct the amount of dues as certified by the labor organization
enjoyment of their legal rights including those guaranteed undssm the earnings of the employees or supervisors affected by the
s. 111.97 or to engage in any practice with regard to its employagseement and to pay the amount so deducted to the labor orga-
which would constitute an unfair labor practice if undertaken Iization. Unless the parties agree to an earlier date, a fair-share
the officer or agent on the officer’s or agent’s own initiative. agreement shall take effect 60 days after the commission certifies

(c) To refuse to bargain collectively on matters specified inthat the referendum vote authorized the fair-share agreement and
111.998 with the authorized officer or agent of the employer tremaintenance of membership agreement shall take effect 60 days
is the recognized or certified exclusive collective bargaining regfter the commission certifies that the parties have voluntarily
resentative of employees in an appropriate collective bargainigreed to establish the maintenance of membership agreement.
unit. Such refusal to bargain shall include a refusal to execut®rae employer shall be held harmless against any claims, demands,
collective bargaining agreement previously orally agreed uposuits, and other forms of liability made by employees or supervi-

(d) To violate the provisions of any written agreement witsors oflocal labor organizations which may arise for actions taken
respect to terms and conditions of employment affecting empldyy the employer in compliance with this section. All such lawful
ees, including an agreement to arbitrate or to accept the termslaims, demandsuits, and other forms of liability are the respon-
an arbitration award, when previously the parties have agreeditaility of the labor organization entering into the agreement.

accept such awards as final and binding upon them. (d) Under each fair-share or maintenance of membership

(e) To engage in, induce, or encourage any employeesatgeement, an employee or supervisor who has religious convic-
engage in a strike or a concerted refusal to work or perform thgohs against dues payments to a labor organization based on
usual duties as employees. teachings otenets of a church or religious body of which he or she

(f) To coerce or intimidate a supervisory employee, officer, & a member shall, on request to the labor organization, have his
agent of the employer, working at the same trade or professioroasher dues paid to a charity mutually agreed upon by the
the employer’s employees, to induce the person to become a memployee or supervisor and the labor organization. Any dispute
ber of or act in concert with the labor organization of which trewncerning this paragraph may be submitted to the commission
employee is a member. for adjudication.

(3) Itis an unfair labor practice for any person to do or cause (2) (a) 1. Once authorized, a fair-share agreement shall con-
to be done on behalf of or in the interest of employers or emplainue in effect, subject to the right of the employer or labor orga-
ees, or in connection with or to influence the outcomangfcon-  nization concerned to petition the commission to conduct a new
troversy as to employment relations, any act prohibited by sulgferendum. Such a petition must be supported by proof that at

(1) and (2). least 30 percent of the employees or supervisors in the collective
(3m) This section does not interfere with a faculty memberlsargaining unit desire that the fair-share agreement be discontin-
right of academic freedom. ued. Upon so finding, the commission shall conduct a new refer-

(4) Any controversy concerning unfair labor practices may ghdum. If the continuance of the fair-share agreement is
submitted to the commission as provided in s. 111.07, except thpproved in the referendum by at least the percentage of eligible
the commission shall schedule a hearing on complaints involvinefing employees or supervisors required for its initial authoriza-
allegedviolations of sub. (2) (e) within 3 days after filing of a comtion, it shall be continued in effect, subject to the right of the
plaint,and notice shall be given to each party interested by servigaployer or labor organization to later initiate a further vote fol-
on the party personally, or by telegram, advising the party of tlssving the procedure prescribedtis subsection. If the continu-
nature ofthe complaint and of the date, time, and place of hearirgnce of the fair-share agreement is not supported in any referen-
The commission may appoint a substitute tribunal to hear unfdirm, it is considered terminated at the termination of the
labor practice charges by either appointing a 3—-member panetoliective bargaining agreement, or one year from the date of the
submitting a 7-member panel to the parties and allowing eacltiatification of the result of the referendum, whichever is earlier.
strike 2names. Any such panel shall report its finding to the com- 5 - once authorized, a maintenance of membership agreement
m'sfs'on_ for appropriate action. shall continue in effect, subject to the right of the employer or the

History: 2009 a. 28, 289. labor organization concerned to notify the commission that it no
longer voluntarily agrees to continue the agreement. After the
nﬁ_{pmmission is notified, the maintenance of membership agree-

effective unless authorized by a referendum. The commissi§gnt iS terminated at the termination of the collective bargaining
shallorder a referendum whenever it receives a petition supporféi€ement or one year from the notification, whichever is earlier.
by proof that at least 30 percent of the employees or supervisorgb) The commission shall declare any fair-share or mainte-
specified in s. 11.98 (5) in a collective bargaining unit desire thatance of membership agreement suspended upon such conditions
a fair-share agreement be entered into between the employeraidifor such time as the commission decides whenever it finds that
a labor organization. the labor organization involved has refused on the basis of race,
2. For a fair-share agreement to be authorized, at lea$to#r, sexual orientation, or creed to receive as a member any
majority ofthe eligible employees or supervisors voting in a refemployee osupervisor in the collective bargaining unit involved,
endum shall vote in favor of the agreement. and the agreement shall be made su.bject to the findings and orders
(b) No maintenance of membership agreement may be eff@fthe commission. Any of the parties to the agreement, or any
tive Unless authorized. For a maintenance of membership agfdBPl0yee or supervisor covered under the agreement, may come
ment to be authorized, the employer and the labor organizatRffore the commission, as provided in s. 111.07, and petition the
representinghe employees must voluntarily agree to establish ts@mmission to make such a finding.
maintenance of membership agreement. (3) A stipulation for a referendum executed by an employer
(c) If a fair-share agreement is authorized in a referendum, @i a labor @anization may not be filed until after the representa-
employer shall enter into a fair-share agreement with the lati@n election has been held and the results certified.
organization named on the ballot in the referendum. If a mainte-(4) The commission may, under rules adopted for that pur-
nance of membership agreement is authorized under par. (b),dbse, appoint as its agent an official of a state agency whose
employer shall enter into the maintenance of membership agregwloyees are entitled to vote in a referendum to conduct a refer-
ment with the labor union that voluntarily agreed to establish teedum under this section.
agreement. Each fair-share or maintenance of membershigistory: 2009 a. 28.

111.992 Fair-share and maintenance of membership
agreements. (1) (a) 1. No fair-share agreement may beco
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111.993 Grievance arbitration. (1) Parties to the dispute comply with this subsection, by the employer or employee rep-
pertaining to the interpretation of a collective bargaining agreesentative, is a violation of s. 111.991 (1) (d) or (2) (c).

ment may agree in writing to have the commission or any otheHistory: 2009 a. 28.

appointing state agency serve as arbitrator or may designate@i

other competent, impartial, and disinterested persons to so setye: 996 Strike prohibited. (1) Upon establishing that a
strike is in progress, the employer may either seek an injunction

Such arbitration proceedings shall be governed by ch. 788. ) 8 : . o
2) The board shall ch institution for th | or file an unfair labor practice charge with the commission under
(2) The board shall charge an institution for the employers 117 991 (2) (e) or both. It is the responsibility of the board to

share of the cost related to grievance arbitration under sub. (1)J0iqeyhether to seek an injunction or file an unfair labor practice
any arbitration that involves one or more employees of the insti jarge. The existence of an administrative remedy does not
tion. Each institution so charged shall pay the amount that stitﬁte grounds for denial of injunctive relief.

board charges from the appropriation account or accounts used t&) The occurrence of a strike and the participation in the

pay the salary of the grievant. Funds received under this sub %@ b h ;
: . o y an employee do not affect the rights of the employer, in
?f)n(ﬁnf;lll be credited to the appropriation account under s. 20'_%2 or in equity, to deal with the strike, including all of the follow-
History: 2009 a. 28. Ing: _ _ S o
(a) The right to impose discipline, including discharge, or sus-
111.994 Mediation. The commission may appoint any comPension without pay, of any employee participating in the strike.
petent, impartial, disinterested person to act as mediator in anyb) The right to cancel the reinstatement eligibility of any
labor dispute either upon its own initiative or upon the joirimployee engaging in the strike.
request of bothaaties to the dispute. It is the function of a media- (c) The right of the employer to request the imposition of fines,
tor to bring the parties together voluntarily under such favoratdéher against the labor organization or the employee engaging in
auspices as will tend to effectuate settlement of the dispute, thé strike, or to sue for damages because of such strike activity.
neither the mediator nor the commission shall have any power dfistory: 2009 a. 28.

compulsion in mediation proceedings. . L
Histpory: 2009 a. 28, P g 111.997 Management rights.  Nothing in this subchapter

shall interfere with the right of the board, in accordance with this

111.995 Fact-finding. (1) If a dispute has not been settledubchapter, to do any of the following:

after a reasonable period of negotiation and after the settlemenfl) Carry out the statutory mandate and goals assigned to the
procedures, if angstablished by the parties have been exhausté@ard by the most appropriate and efficient methods and means
the representative that has been certified by the commission adted utilize personnel in the most appropriate and efficient manner
an election, as the exclusive representative of employees inpagsible.

appropriate bargaining unit, and the employer, its officers, and(2) Suspend, demote, discharge, or take other appropriate dis-
agents, after a reasonable period of negotiation, are deadloasiptinary action against the employee; or to lay off employees in
with respect to any dispute between them arising in the collectihe event of lack of work or funds or under conditions where con-
bargainingprocess, either party, or the parties jointly, may petitidmuation of such work would be inefficient and nonproductive.
the commission, in writing, to initiate fact—finding under this sec- History: 2009 a. 28.

tion, and to make recommendations to resolve the deadlock. 111.998 Subjects of bargaining. (1) (a) Except as pro-

(2) Uponreceipt of a petition to initiate fact—finding, the coms; inpar matter . lecti raainin
missionshall make an investigation with or without a formal heawded inpars. (b) to (f), matters subject to collective bargaining to

. i . . th int of i laries; fri benefit istent with
ing, to determine whether a deadlock in fact exists. The comrrgﬁ%p?zl?. ;n(:m%ﬁ:zr?crieczﬁg?igié g? gfrsnpﬁ)r;?nlesr,“c. onsistentwi

sion shall certify the results of the investigation. If the ) . . .
o : T - : (b) The board is not required to bargain on management rights
commission decides that fact—finding should be initiated, it Sh%'}lwder s. 111.997, except that procedures for the adjustment or

appoint a qualified, disinterested person or, when joint . ' b h
. " : ement ofrievances or disputes arising out of any type of dis-
requested by the parties, a 3-member panel to function as a %i nary action in s. 111.997 (2) is a subject of bargaining.

finder. The board is prohibited from bargaini tt
(3) The fact finder may establish dates and place of heariqgﬁgg)(j in gubo?g) IS prohibited from bargaining on matters con-

and shall conduct the hearings under rules established by the cor&j) Except as provided in sub. (2) (d) and (¢) and ss. 40.02 (22)

mission. Upon request, the commission shall issue subpoenas f ) - . .

hearingsconducted by the fact finder. The fact finder may admiz‘-3 at”g 42'23 (1)d(f) 4.halélul)aws dgol\llerntl_ng thef\mscgnsw& It?het;re-

ister oaths. Upon completion of the hearing, the fact finder shZfNt SyStém under ch. 49 and all actions of the board that aré
thorized under any such law which apply to nonrepresented

make written findings of fact and recommendations for solutidtr,. " iy ;
of the dispute and shall cause the same to be served on the papfigduals employed by the state shall apply to similarly situated
ployees, unless otherwise specifically provided in a collective

and the commission. In making findings and recommendatioggir J t that lies 1o th |
the fact finder shall take into consideration among other pertindfit 9NINg agreement that applies to those employees.

factors the principles vital to the public interest in efficient and (€) Demands relating to retirement and group insurance shall
economical governmental administration. Upon the request§ Submitted to the board at least one year prior to commencement
either party, the fact finder may orally present the recommend@-negotiations.

tions in advance of service of the written findings and recom- (f) The board is not required to bargain on matters related to
mendations. Cost of fact—finding proceedings shall be dividéiployee occupancy of houses or other lodging provided by the
equally between the parties. At the time the fact finder submitstate.

statement offiis or her costs to the parties, the fact finder shall sub- (2) The board is prohibited from bargaining on:

mit a copy thereof to the commission at its Madison office. (a) The mission and goals of the board as set forth in the stat-
(4) A fact finder may mediate a dispute at any time prior to thges; the diminution of the right of tenure provided the faculty
issuance of the fact finder’'s recommendations. under s. 36.13, the rights granted faculty under s. 36.09 (4) and

(5) Within 30 days of the receipt of the fact finder’s recom@cademic staff under s. 36.09 (4m), or the rights of appointment
mendations or within a time period mutually agreed upon by tREovided academic staff under s. 36.15; or academic freedom.
parties, each party shall advise the other, in writing, as to the(b) Amendments to this subchapter.
party’'sacceptance or rejection, in whole or in part, of the fact find- (c) Family leave and medical leave rights below the minimum
er's recommendations and, at the same time, send a copy ofatfierded under s. 103.10. Nothing in this paragraph prohibits the
notification to the commission at its Madison office. Failure tboard from bargaining on rights to family leave or medical leave
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111.998 EMPLOYMENT RELATIONS Not certified under s. 35.18 (2), stats.

which are more generous to the employee than the rights providettl that recommends the passage of such legislation without

under s. 103.10. change. Ithe joint committee on employment relations does not
(d) An increase in benefit adjustment contribution rates undiprove the tentative agreement, it shall be returned to the parties

s. 40.05 (2n) (a) 3. for renegotiation. If the legislature does not adopt without change
(e) The rights of employees to have retirement benefits cofi@t portion of the tentative agreement introduced by the joint

puted under s. 40.30. committee oremployment relations, the tentative agreement shall
(f) Honesty testing requirements that provide fewer rights aR§ "éturned to the parties for renegotiation.

remedies to employees than are provided under s. 111.37. (2) No portion of any tentative agreement shall become effec-

(h) Creditable service to which s. 40.285 (2) (b) 4. applies Ve Separately. o _ _ _
(i) Compliance with the health benefit plan requirements undeh(lfl) Agreements shall coincide with the fiscal year or bien-

ss. 632.746 (1) to (8) and (10), 632.747, and 632.748. ni o . o
() Compliance with the insurance requirements under s. (4) The negotiation of collective bargaining agreements and
631.95. tﬁelr approval byhe parties should coincide with the overall fiscal

planning and processes of the state.

(k) The definition of earnings under s. 40.02 (22). (5) All compensation adjustments for employees shall be
(L) The maximum benefit Ilrl_ﬂltapons under s. 40.31 effective orthe beginning date of the pay period nearest the statu-
(m) The I|m|t.a.t|0ns on contributions under s..40.32. tory or administrative date.
(n) The provision to employees of the health insurance covernistory: 2009 a. 28.
age required under s. 632.895 (11) to (14).
(0) The requirements related to coverage of and prior authdd1.9992  Status of existing benefits and rights. Unless
zation for treatment of an emergency medical condition under@sprohibited subject of bargaining under s. 111.998 (2), and except
632.85. as provided in ss. 7.33 (4), 40.05, 40.80 (3), 111.998 (1) (d), and

(p) The requirements related to coverage of drugs and deviég8-35 (2dgand (3) (e) 6., all statutes and rules governing the sala-
under s. 632.853. ries, fringe benefits, hours, and conditions of employment apply

(q) The requirements related to experimental treatment un{z£ach employee, unless otherwise provided in a collective bar-
s. 632.855. gaining agreement.

() The requirements under s. 609.10 related to offering a'f“smry' 2009.2. 28.
point-of-service option plan. 111.9993 Rules, transcripts, fees. (1) The commission

(s) The requirements related to internal grievance procedusggy adopt reasonable and proper rules relative to the exercise of
under s. 632.83 and independent review of certain health benigéihowers and authority and proper rules to govern its proceedings
plan determinations under s. 632.835. and to regulate the conduct of all elections and hearings under this

(3) Upon request, the chancellor at each institution, or his subchapter. The commission shall, upon request, provide a tran-
her designee, shall meet and confer with the collective bargaingwgipt of a proceeding to any party to the proceeding for a fee,
representative, if any, with regard to any issue that is a permissigeablished byule, by the commission at a uniform rate per page.
subject of bargaining, except when the issue is under active catitranscript fees shall be credited to the appropriation account
sideration by a governance organization under s. 36.09 (4)ueiler s. 20.425 (1) (i).

(4”?)- (2) The commission shall assess and collect a filing fee for fil-
History: 2009 a. 28. ing a complaint alleging that an unfair labor practice has been
committed under s. 111.991. The commission shall assess and
ollect a filing fee for filing a request that the commission act as
prbitrator to resolve a dispute involving the interpretation or
lication of aollective bargaining agreement under 4.993.

111.999 Labor proposals. The board shall notify and con-
sult with the joint committee on employment relations, in suc
form and detail as the committee requests, regarding substa
changes in wages, employee benefits, personnel manage € commission shall assess and collect a filing fee for filing a
and program policy contract provisions to be included in any con- uest that the commissibritiate fact—finding under s. 11995,

tract proposal to be offered to any labor organization by the Stﬁ% commission shall assess and collect a filing fee for filing a

r r h for h pr li = -
gﬁ(tecr)ezeo?gcieec:)tfd.by the state before such proposal is aCture uest that the commission act as a mediator under s. 111.994.

History: 2009 a. 28. For the performance of commission actions under ss. 111.993,
111.994, and 111.995, the commission shall require that the par-
111.9991 Agreements. (1) Any tentative agreement ties to the dispute equally share in the payment of the fee and, for

reached between the board, acting for the state, and any IdB8rperformance of commission actions involving a complaint
organization representing a collective bargaining unit specifiedaieging that an unfair labor practice has been committed under s.
s. 111.98 shall, after official ratification by the labor organizatiod;11.991, the commission shall require that the party filing the
be submitted by the board to the joint committee on employmé@®mplaint pay the entire fee. If any party has paid a filing fee
relations, which shall hold a public hearing before determining fgguesting the commission to act as a mediator for a labor dispute
approval or disapproval. If the committee approves the tentatd the parties do not enter into a voluntary settlement of the labor
agreement, ishall introduce in a bill or companion bills, to be pudispute, the commission may not subsequently assess or collect a
on the calendar or referred to the appropriate scheduling comriitag fee to initiate fact-finding to resolve the same labor dispute.
tee of each house, that portion of the tentative agreement whicany request concerns issues arising as a result of more than one
requires legislative action for implementation, such as salary amtelated event or occurrence, each such separate event or occur-
wage adjustments, changes in fringe benefits, and any proposstteshall be treated as a separate request. The commission shall
amendments, deletions, or additions to existing law. Such billmmomulgate rules establishing a schedule of filing fees to be paid
companionbills are not subject to ss. 13.093 (1), 13.50 (6) (a) antder this subsection. Fees required to be paid under this subsec-
(b), and 16.47 (2). The committee may, however, submit suitatiten shall be paid at the time of filing the complaint or the request
portions ofthe tentative agreement to appropriate legislative corior fact—finding, mediation, or arbitration. A complaint or request
mittees for advisory recommendations on the proposed terifes.fact—finding, mediation, or arbitration is not filed until the date
The committee shall accompany the introduction of such preuch fee ofees are paid. Fees collected under this subsection shall
posed legislatiomwith a message that informs the legislature of thse credited to the appropriation account under s. 20.425 (1) (i).
committee’s concurrence with the matters under consideratiomiistory: 2009 a. 28.

Text from the 2009-10 Wis. Stats. database updated by the Legislative Reference Bureau. Only printed statutes are certified
under s. 35.18 (2), stats. Statutory changes effective prior to 1-1-11 are printed as if currently in effect. Statutory changes effec-
tive on or after 1-1-11 are designated by NOTES. Report errors at (608) 266-3561, FAX 264-6948, http://www.le-
gis.state.wi.us/rsb/stats.html



